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ce 


“lh EVANS & AL..yst GRAY & AL. ante, 475. 


‘Liveritore, onan application for a rehearing. © Application 
This action is brought to recover the balance “*"**""* 
die on a promissory note; made'at Lexington, , 
in the. state: of Kentucky, and'which becime” 
dae’ on the 12th day of July, 1820, On this 
note#everal payments have been made? the” 

onthe 5th day of January, 1831. “The 

, defendants allege, that this flote was given in 
* payment for a steam-engine—that the said 
gengine was "hot made according to contract— 
that they have incurred great expense in their 
attémpts‘to make it answer the purpose for 
which it was intended, and have finally laid it 
aside ‘a8. useless. There is no allegation of 
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fraud, nor do theyepretend torhave returned ff 
the engine to the plainly nor to have offered yf. y | 


toweturnat. % 
To this défence, the al tiffasobjects tha a 
according:tothe common dal ‘the purehasef 


cannot refise to’pay’ thespricé of an articte, 
while the contract 


es ‘open and “hot 
rescinded=thatthe pois ea area. | 
sonable time, the thirigsold ; dndsthat hé cath 
not keep both the’thing and the price.’ The A 
plaintiffs also coritend, that where @® promis 
sory note has been given.as securityof'a coh 
tract,.it' cannot be‘avoided by showing a pat | 
tialfailure of the consideration. .'The plain- §* 
tiffs’ counsel considered thesé princes qt 


ie 





clearly established | at common law, that , 
‘ittle pains were’ taken on® the. strony Pt 

But as it appeats to the court, that-the r 

“not clearly established,’ and that the ease 1. 

turn on distinctions which are neither obviods he 


for just, he is bound to distrust his dwn’ oping, 
jon, and to investigate the subject:more: tho,’ 
roughly. A-cdreful examination: of>all th ; 
cases, has fully*confirmed bis first’imipression | 

The first cage is‘ Powervs. WellsCowp. 818, ! 
This was an action for money had and we- zi 
ceived, brought to recover the sum ‘of 21 






























ree ees £28 


all. 
Phe 
nig. 
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in: | 
te. 
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pounds, thesdil fference paid by. the plaintiff Es East} District. 
ih. s bupoh thefexchange of a mare “of his for a. www 


horse of the defendant: » The horseewasiwar- 
_ ranted sound oved-unsdiirid. “The de- 
adie take back the*horse:: ‘The 
* golitt of king’s sbenchiidecidéd, ttiat the war 
rébty.could’not e:tried in this form of action. 
dein: 
again decided that when the Contact con- 
tifiued ope ar Aas a = action 

on the'case. «~ veh, ei 

“elm Towers Sind 1T. R.133,the above 
eases were held'to be’clear law. ‘In this ease, 
4 J. saidjthat “the distinetion between 
ythose-cases where the*contract is open, and 
vhere it is not:so, “is this;ifithe contract be 
rescinded, either. ‘as-in. this-case, bythe ori+ 
penal | terms of the contract, where no act re- 
mains to be done by the defendant himself, or 
oer: a‘subsequentiassent»by, the defendant, the 
plaintiff is entitled to recover back his whole 








' money, and, then an action for money had 


‘and’ received will lie. But-if the contract 


- -continuesopen, the plaintiff’s,demand is not 


for the whole sum, but: for; damages only 
- arising out of that contract.” In anotheg,case 


Downes, »-23, it was 


cited by Buller, J. -he-held, that if the plaintiff 
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East’n District. would reseind the contract, ey it ina 
Van. 1823. Xe 


° * ey | ‘2 
~~ _ reasonable times © +" tt i Se 


EVANS SAln Page eases were-all decided while Lord. 


lg OME Mansfield andi Med 


4 


Ay 


bench: ‘Théy- certainly estabfjah this i 


that a purchaser “cannot“keep the thing, i E 
recover back the prite. IF h cannot recover. 
back thetinoniey ebiehieRaltai® i catib. 
not retain the price unpeid. -Por'a claim | 
damages merély, though” arising out ofthe 
same contract; will,at®commonlawsifurnish> 
no defénce’ to .an action*enthe contract fo 
the price:wIf the contraét be not! restindedy | 
it'must bevenforced. » An actiGtifoF damages { 
is founded-on the contract, and in affirmance® 
of it; as-is .alsow-an action for’ the pricey 
Whereas, an‘action for money »hadyahd-'te= 
ceived supposesithe contract to beirescinded)h, ) 
as’ does*also a defence to the paymient of the 
price. = 98 et ur’ ee ol ft ey rs 
The authority of -these* cases wasifally rex) 7° 
cognised ‘by ‘the court of common pléas, in)’ 
the case of: Léwis- vs. Cosgvecot 2 Tash. a 
This was ‘an‘action on a clieck given'forthe: 
price of a-diorse, sold under a warranty ‘of: 
soundness." Heath,'J. who tried the cause, 
was of opinion, that ‘as the*plaintiff/had rei 


» 
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1 


4 fused to take back the horse, the contract was - Digciet 


. not rescinded ; ne the. defendant: Was + Hei 
_ bound..to,, pay, nt of the check,..and 
edyb on. forthe degeit. 
“Afterwards, ha motion mk oe @ new trial, the 
it , that on reviewing.-the. evi-, . 
, lear: proof that, the slides 
.the -unsouudness of, the, horse, 
court.,held, that it was,clearly a 
’ ‘fraudy: and ma le the, rule, absolute. In this 
case, it will beol erved, that the plaintiff 
. immedigtely,offered:to return the horse. 
The distinetion, between a simple non-per- - 
fornfance.. and) fraudy.is certainly very well 
' foanded 1 in the-common laws In anaction of 
, covenant, where there are, seual and .inde- 
pendent. covenants, the,noi-performance by 
¥ dhe party(is. noydefence to the, other. A'cos 
{B4 venant a al may. be pledded in bar ; but. 
his | c the non-perf ance. by the plaintiff of a mu- 
in’. | ‘independent, coyenant : cannot tbe 
Ms in-bar ;.-and, in this ease, the defend- 
ant is‘left, to his.jeross action, »But fraud in 
the plaintiff,is,a good bar. «Therale is, that , 
fraund,vitiates, all. contracts, and’no man can 
recoversnia, Court of; justice, upon a contract 
poh he has obtained thabogh his fraud; and 


nui ‘& AL. 


* 
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any security taken upon such a Cotttract nay, | 
in the handgs*of the party, be” voided. ee 
there is no fraud, »howev co d_ the contract” 


isnot rescinded, ‘thienop- perform: nee by one, ; 
party, in case*of mutual and. distinct ot 


. Rants, 15)n@,exeise for thé 1 oF pertorne 


of the other.3 Lev. 41j:Colé? alle 

56, Howlet vs: "Stricklaha ; Dougl.690;""King 
vs. ‘Preston. And fraud ‘iy ; 
leged and proved, and-is Neve! 

In Hunt vs: Silk, 5 Eas, 449 yi was agaid. 
decided by the couitt of King’s bengh, that 
where a cofitract is. to be Maueda all, it 
must be rescinded in toto, and the A t, 
in statu quo. In.that-case, Lord £ ii 
said, that there “was an intermediate. 6 adh 
pation, ‘or. part execution of: the agreement, 
which was incapable of being: rescinded. \ 
the plaintiff might, oceupy the ises twe 
days beyond the time when: Medex | 
to-have been done and the lease* exe ee, 
and yet rescind the contract, why hight he! 
not rescind it afterva twelve-month onthe 
same account? ‘The objection’ tafinot be got 
rid of: the parties cannot be put in statu sa | 

The principles established in the’ foregoing | 
cases are again recognised in Payne-vs. Whe 


» 
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7 East, 274. ain Curtis vs. Hdnnay, 3 Esp. N. P. a i 


C. $3, Lord Eldon held. that to-enable the w.—~ 


*, - : Evans & ax. 
purchaser of a warranted article to resist the ve. 


payment of the pri¢e, he must return the ar- “"“* © 4™ 
ticle immediately upon discovering the de- 
fect, and in as good a condition as when'sold. 
The same was dee ded by Lawrence J. in Gri- 
malde vs. White, 4 Esp. N. P.C.95. In this 
casethe judge said, that a person, having re- 
_ ceived .an-article undér a specific contract, 
must either abide by it, or rescind it zn toto 
by returning the tide sold; but he cannot 
keep the article received under such a spe- 
cific contract, and for a certain price, and pay 
for it at a less price than that charged by the 
cobtract. | 
The case of King vs. Boston, 7 East, 481 n., 
has. been referred to by. the court as estab- 
lishing a strange anomaly in the English law. 
Thisscase was cited in Basten vs. Buiter, as 
having been decided by Lord Kenyon at nist 
preus in 1789. It is certainly impossible to re- 
concile this case with those decided by Bul- 
ler, J. at nist prius, cited also in Basten vs. But-4, 
ter, or with the cases here before cited. Sup- 
posing ‘the case to be correctly. reported,’ it 


merely proves, that Lord Kenyon held a dif- 
Vou. xu. 65 
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ferent opinion from Lords Mansfield, Eldoy 
and Ellenborough ; and from the judges Bul. 
ler, Ashurst, Willes, Lawrengé, Heath, Sir James 
Mansfield, and others. And it is only the 
opinion of Lord Kenyon at nist prius, and 
has less weight than if delivered after an ar: 
gument at bar. It may he. « observed 


upon this case, that it is merely a loose note, 


taken by a member of the bar, of a cause tried 


before a jury in 1789, and first published ip 
1806. The case is also contrary to Duffitt ve 
James, cited 7 East, 480, decided by Lord 
Kenyon, in 1788. This was an action to re 
cover the amount of a surgeon’s bill, and 
Lord Kenyon permitted the defendant to give 
evidence of unskilful treatment of him by 
the plaintiff; taking the distinction where the 
demand was for skill, where the questiot 
might be, whether the plaintiff was entitled 
to any thing or nothing, and where the ac 
tion was for goods sold and delivered, or for 
other certain thing of value, not depending on 
skill; and considering the case before him as 
a mixed one, where the demand was part fot 
skill as well as for medicine. Here the learn 
edjudge evidently acquiesces in the decisions 
of the court of king’s bench; and it can hardlt 


‘ 
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doy | be supposed that, in the next year, he should, Fast» District. 


Jan. 1823. 
Bul. | at nase prius, have decided a cause in direct ave 
ime | opposition to these decisions. — rad 
the The cases of Basten vs. Butter, 7 East, 479, °°" “”” 
and | and of Farnsworth vs: Garrard, 1 Campb. 38, 
vary were of a nature ‘similar to that last cited. | 


red ‘These were actions for work and labour, and 
rote, materials found’. They are in their nature 
el essentially different from the contract of sale. 
dia In the contract of sale, if the article be not 
tiv) according to contract, it may be returned and 
Lory the sale rescinded, “and the parties put i 
statu quo. But where work and labour have 
and@ been expended, and materials consumed, or 
give changed from their original shape, the contract 
: by is executed, or partially so, and the parties 
e thee cannot be put im statu quo. And-this is with- 
stion® Ut any default in the party injured. The 
itled® Person, therefore, who employs the workmen, 


» acy has not the power of doing what justice re- 


ir forg duiresof a vendee. He has nothing to return. 


1g on He has not the power of restoring things to 


im as 
rt for 
earn 


sions 
ardil work and labour, between the defence to an 
; ft 


their original situation; and, therefore, it is 
not required of him. It is immaterial, then, 
to the merits of this question to inquire, 
whether there be a difference, in an action for 
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action upon a special contract for a certain 
price, and to an action on a quantum meruit, 
The better opinion seems to be, that’there jg 
a difference; and that, where a certain price 
has been stipulated, the plaintiff is not to be 
met with an objection, that the work has beeg 
badly performed. Whergag.on a quantum me. 
rut, the plaintiff ean recover) only whatrhe 
reasonably deserves to have; and if, through 
his fault, the defendant has derived no benefit, 
he can recover nothing. But it will not fol 
low from this, that the gi&hts of the"defendant 
are made to depend. if a great measure,,on 
the form of action which the plaintiff selects 
Where there is a special contract for a. fixed 
price, the party must sue on the special com 
tract, and can recover nothing but the price 
agreed ‘on. He can only sue on a quantum 
meruit, where there is no fixed price. So, oma 
sale of goods, if no price has ‘been agreed 
on, the vendor may declare on a quantum vale 
bant ; but, where there is a contract.for acer 
tain price, he can:sue for that alone. 

In Fisher vs. Samuda, 1 Campb. 193, Lord 
Ellenborough held it to be the duty of the pur 
chaser of any commodity, immediately on dis 


covering that it was not according to order, 
» 
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tain and unfit for the purpose for which it wag in- —_ — 
ruil, tended, to return it tothe vendor. or give him we -™~ 
re ig notice to take it back. Iu that case. the plain- nae nad 
rice tiff knew in July, that the beer was unfit to ae 
> be be exported ; yet did not intimate this to the 
een defendants before December. Under these 
Me circumstances, gaid, Lord Ellenborough, the 
he plaintiff must e considered as assenting to 
ugh its being of good quality. 
efit, The plaintiffs rely upon these cases as es- 

fol. tablishing a principle which excludes this 
dant defence; and they believe, that if any rule 
0 be clearly and certainly established in the 
cts common law, that, for which they contend, 
ixed is so established. If this be true, the parties 

Com to this suit have nothing to do with the rea- 
rice sonableness or equity of the rule. Their con- 
ntum tract has been made in a country governed by 

oma the common law, and with reference to that 
‘eed law, and must be controlled by it. But is it 
vale. possible, that this is merely a technical rule, 

cer and not founded in substantial justice? Can 

a purcliaser be permitted, in justice, to retain 

sord the thing sold, and to refuse to pay for it? If 

pur- the seller has not properly performed his part 

dis- of the contract, whereby the purchaser is in- 
der, jured, there will bea claim fordamages. But 


4 
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dampges cannot be set off. By the laws of this 
state, derived from Roman law, the price of 
an article may, in certain cases, be diminish- 
ed, provided an action for that purpose be 
brought within a year. But the action quant 
minoris is unknown to the common law. Ac- 
cording to that law, where ap article has been 
sold under a special contract fora fixed price, 
that price must be paid, or nothing, and the 
sale rescinded; and no court, either of Jaw 
or equity, has power to change the terms of 
the contract, or substitutega new one for that 
which the parties have made. 

It is now nearly three years since this note 
became due, and two years since the last 
payment. During all this time, the defend- 
ants have kept the engine, of whose defects 
they complain. They have given no notice 
to the plaintiffs of its deficiencies, nor have 
they offered to return it. During one year, 
by their own showing, they have used it; and 
if, as is alleged, they have since laid it aside 
as useless, the use may have been lost to 
them, but has been equally lost to the plain- 
tiffs. The engine may not have been sufficient 
for the defendants’ boat, and yet it might have 


been worth the full purchase money to the 
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plaintiffs. If, when the alleged defect was Pas Mmtict 


first discovered, it had been returned, the ~~~ 
contract might have been rescinded, without — 
damage to either party; but now, as observed — 
by*Lord Ellenborough in Fisher vs. Samuda, 
there has been a part execution; the par- 
ties cannot be put inystatu quo. In that case, 
the judge considered the conduct of the 
plaintiff as amounting to an acquiescence in 
the performance of the contract on the part 
of the defendants. Certainly the facts, ad- 
mitted by the deféhdants in this cause, pre- 
gent a much stronger case of acquiescence. 
Thé other point made by the plaintiffs, 
turns upon the security. It is admitted, that 
between the original parties, the considera- 
tion may be inquired into; and that, ifit should 
appear the note was given without considera- 
tion, or upon an illegal consideration, or upon 
a consideration which has wholly failed—it 
will be a good defence. The consideration 
may consist in either an advantage to the 
drawer, or a loss to the payee. In this case, 
the failure of consideration has been only par- 
tial, according to the case made by the an- 
swer and affidavit. It could only become to- 


tal, by restoring the engine and rescinding 
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~~ — the contract. The defendants have had some 
an. e 


w~ use of it; and although it may have been laid® 
— ““ aside, as of no further use to them, it might 
Gaax& au ave been of value to the plaintiffs, if returp- 
ed in due time. Will then a partial failure of ” 
consideration, be a defence to an action on 
the note ? s-& 
Morgan vs. Richardson, 1 Campb. 40 n. was an 
action against the acceptor of a bill of ex, , 
change at the suit’of the drawer, the bill being © 
payable to his own order. The defence was, — 
that the bill had been ace@pted for the price” 
of some hams bought by the defendant from, | 
the plaintiffs, to be sent to the East Indies; | 
and that the hams had turned out so very bad, 4 
that they were almost quite unmarketable; 
Lord Ellenborough held, that although where ,. 
the consideration of a bill failed entirely, this ” 
will be a sufficient defence to an action upon a 
it by the original party, it is no defence te 
such action, that the consideration fails par- 
tially; but that, undersuch circumstances, the 
giver of the bill must take his remedy by an 
action against the person to whom it is given. 
In Fleming vs, Simpson, 1 Campb. 40 n., he deci- 
ded the same point; and also, in Tye vs. , 


Gwynne, 2 Campb. 346. Inthe case of Green- 








to an ‘action on a oe note, In this 


» an Cebtid avail’ elrer e even ‘a fotal, failure 





OF THE STATE OF LOUISIANA, 521 


leaf vs. Cook, 2 Wheaton, 13, the supreme Pass District. 


court of ‘the United States also decided, that ow 


Evans & ar, 
a partial failure of consideration i is no defence", * 


Gray & at. 
case, | . Mars lys, * without deciding 
oe ‘after reat a deed, the. defend... 


of gomideration, : é cor rt is of opinion, that 

to male tt & a good defenee, in in APY case, . the 

faillire must be'toial The prior mortgage of 

the? efilises, and th e"decree of foreclosure, 

do not Produce a tot failure o of considera- 

tiot: The ‘eq Ly ‘of of redemption u may be worth 

something : “this court congo say how much; 

nor is f e inguiry a proper one. in .@ court of 

law, in an action on thé note.” If the defend. 

ant be per to'any, relief ifis no notsin | 

action.” ei dena P — 
It'is said that the’ ‘rules sof the common law . 

hive. been’ ‘modified, or limited. by degisions 

ofsome ofthe state cou urts in. nited States, 

insuch manner as to let in’ defence here. 

made by'the defendants "So far as these deci- * 

sions are supported by legal arguments, they 

are entitled to respects, but they have ng. par 

ticular r authority out of the states where. they: 


| were decided. In: the cask “oF Steigleman v6. 


Von. x1. , 66 






% 








322 


East’n District. 
Jan. 1823. 
ny 

Evans & ax. 
vs. 
Gray & at. 


CASES IN THE SUPREME COURT 


* 


Jeffries, 1 Searge: §& Rawle, 477, the Suprbaie 
court of Pennsylvania adinit that, bye coth- 
mon law, such.a ‘defence, as is heres male, 
could not be supported ; but they. allow it a 
der a statute of that. state. Certainly, this 
statute can have no "authority. in Kentucky, 
where this note was drawn; and there SiS “ho- : 
thing in this record to. justify the conclusion, 
that the contract: for the steam engine wal 
made in Penneyteanid. jt is trae, that three, | 
of the plaintiffs reside i jo ‘Pennsylvania i 
the contract, on which they sue, » was thade in 
Kentucky, and with reference: to the laws of 
that state. If an act of assembly of Pennsyl- ' 
vania allaws unliquidated damages to"be set, 
off to an action, it does not. follow that the 
same can be done in Keutucky, where this con- 
tract was mat le; nor in Louisiana, where ‘thie 


4 
id 











suit is brought. 
The, strongest gase cited, on the part of the 
defendants, i at of Taft vs. the inhabitants of 
Montague, 14 Mass. Rep. 282 —That case ity) 
“however, very distinguishable from thia.”’ That 
was on a contract for building a bridge ina 
particular manner, ‘aud for a certain price: 







_The work was done nnfaitffally, and thie J 


bridge was cafried away. by a freshet. ‘The 
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court held, that the claims could not recover. © 
In .delivering the opinion of the court, the 
judge distinguishes the case from that of Eve- 
rett WS. Gray, 1 Mass. Rep..101, which was on | 
a contract of sale, where the goods had been 
accepted ; whereas in this case there had been 
ne acceptance. Everett ws. Gray, was an at- 
tion ‘brought to recover the price of 98 gun- 
locks? Defence, thatthéy were.worth nothing. 
' Helly that as the defendant had accepted and 


| retained the locks, he could not make this 


defeuce. . 

The two cases iad from the Noid. York 
, Reports, Beeeker vs. Vrooman, 13 John. 302, and 
Sill vs. Rood, 15 John, 230, were both'cases of 
fraud. _The first was an action “on the con- 


‘ tract—the . seobud on two promissory notes. 


In the last case, the ev idenceipffered. was, that 
_ the notes were given in payment fora shear- 
‘ying machine, sold by the plaintiff.to the de- 
fendant; that the plaintiff made certain re- 
_ presentations with respect to the usefulness of 
the machine, which were utterly false and that 
known, to him at the time, and that the ma- 
chine was, in fact, worth nothing and totally 
useless. The court held, that the evidence 
ought to have been received, and said, that , 
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East’n District. 6 ; 
a if the notes in question were procured upon 


wr-~ - such fraudulent» “representations, they were 


E * | 
bee, ““ utterly void and without consideration, and 


Gray & At there never Was any cause of action.” » Phijs, 
then, was not a case’of partial failure of €6n- 
sideration, but of an original want of. consi- 
deration, the notes having been moudelgery | 
obtained. * 

Thevcasé of Delany vs. Vaughn ‘Bi 
379, decided by the court of appeals: in’ Ken. 
tucky, was also a case of fraud. It was an ae 
tioh on a contract, to recover the price. of a 
slave—and the defence was, fraud in the: sel-', 
ler. The court say, expressly, that “ to’ autho-. i 
rize a verdiét in favour of “the defendant, it 
was indispensable for him to establish a fraud, ,. 
attendant with such circumstances as’ would | 
make void the éoiitract. ” This: is, therefore, ; 
an authority for the plaintiffs in this causes and 
vot against'them. In another case, reported | 
in the same book, Wallace vs. Barlow’s adminis. 
trators, 3 Bibb, 168, the same court held, in an . 
action of covenant, that a plea going to part, 
of the consideration only, was bad: high. ; oa 

These are all the common law case’ which 
have beencited. None‘of them ‘ga,the length » 
of admitting thig defence’ for even King vs. . 
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Boston, 
on a bill or note; and it-may be safely affirm- 


’ bd s . 
wed, that in’a court of eommon law, the, evi- 


dence‘here, offered hag never ‘been admitted 


as a defence. to an action such:as this. 


‘Qn the argument of this caise, it was con- 


‘viceded, that it must be: determined accofding 


to the principles. of the common law—such 


~was the impression of. the counsel for both 
ar parties jad no intimation to the contrary 


fell. from the court. Undoubtedly, the rights 
*6f the: parties arising out of their contract, the 
‘merits of the question, must be, ‘determined 
“according to ‘the laws of the country where 
-the contract was made. Whetffer this con- 
»traetybe open or rescinded, mustybe ascer- 
Gtained’ by a reference to those laws; and we 
must look to the same laws to decide, whetber 
veither party may now, and under what cir- 


cumstances, rescind. the eontract—whether 


the matter set forth in the defendarits’ angwer, 
the non-performance by the pidintiffs, gives 


| Sto the defendants any“claim upon the plain- 


tiffs; and whether) that claim’ be for a certain 
. svt, or for ‘untertain damages, must also be 
determined secundum legemjoci contracts. » The 
. form of action, the nature of process, and ithe 


025 





was an.action on the contract, and not East's District. 


Jan. 1823. 
aa ad 


Evans & aL. 
vs. 
Gray & AL. 
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Kain a3, Tules of pleading, .will be directed by the lex 
w~ fori. In this case, the common law shows the 
Evans & AL. ; ; — ie y| 
vs. claim of the defendants to be for uncertain , 
Grax & 
‘iia damages; and #f, by the,laws of Louisiana, un 


gS fF * 


fale | 


certain damages could be pleaded, by way of.’ 
compensation, it might be done.in this case.’ 

But 4he law only admits of.compensation be-.; ‘ 
tween debts equally liquidated, and not be-* 
tween a certain debt and uncertain Acuna ‘a 
Civil Code, 298, art.'191. » And th€re is no dise . ' 
tinetion, ivfavour of the case, where the claim, 


* 


for dguiiges, arises out of the same transaction#: | 
as the vertaif*debt. Can there be a doubt, ' 
that this is an attempt to set-off" unliquidated 
damages.? ‘The contract was originally good; 

it was made upon a°suilicient cdnsideration;. i (i 
has not been rescinded ;, and the defendants; J 
cannot®*be allowed, at this time, to rescind it. 3 " 
They charge the plaintiffs with an imperfect. § * 
performance of the contract, which was the » 
consideration of this note;*and, if the facts 
stated be true, they havea claim for damages ; ; 
but neither by the common law nor by.the ~, #" 
civil law, can these damages be set-off. In. 43 
the “case, of Winchester. vs, Hatkley, 2 Craneh, 
342, the supreme court of the United States 
decided, that the defendant could not set-offa — 





yf 


sy 
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claim for bad debts, made by the misconduét East's District. 


of the plaintiff in selling the defendant’s goods 
as factor, the plaintiff not‘having guaranteed 
those debts; being of opinion. that such mis- 
conduct was proper tobe inquired into ma 
suit for that purpose—and in that casethe get- 
off arose -out of the same transaction as the 
suit. 

“~The cases cited from. 10 Martin, 662. 11 id. 
—§80, 721 & 7! 51, are-not denied. They relate 
to the process or form, of proceeding. */Whe- 
‘ther a suit can be commenced by attaehfhent. 
or by holding the defendant to bail, must be 
aeterthined by the laws of the state where the 


,, action is brought. So interrogatories may be 


% 


‘ evput'to a party here, though it could only be 


\ done in other states, by filing a bill in chathce- 


_ ty for a discovery. [tis not pretended, that, 


in a suit brought here, upon a contract made 


ih a common law state, the distinctions, be- 
‘tWeen the jurisdiction of a court of common 


law and a court of chancery, are to be observ- 
ed. If, in this case, the defendants could have 


‘ been relieved in chancery i in Kentucky, either 


by enjoining the judgment of the court of law, 
or in any other shape, they may be: relieved 
here. Thats. if they could have been re- 


Jan. 1823. 
Dy 


Evaws & at. 
vs. 
Gray & aw 
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East'n District. ]; ° : Bian a 7 ° ‘ ° 
aatn istic. lieved against this suit. But tWe circumstance 


—\~ of their having a separate right of action 


Evans & 1 
can against the plaintiffs, wilt not have the ‘same af 


a tas al effect—unless this _ proposition can be esta~ i, 
blished, that if A sués B here, upon a notet | 7 a 
made in Kentucky, in considération of the!” 

sale of 100 hogsheads of tobacco, B can den 
fend himself against this‘suit, by showing. that ” “ 


in a distinct, contract, made at aiother timé, © 


we 


Sint -aid- a ome th” .4 


~~ 


~ wa 


4, 
os 


— “— - 


a 

4 
for the sale of a steam- “boat, he fas ‘sustained: . F 

a 


damage througli the default of A. 


- 


The cases ‘of Moore's Assignee vs. King Bd 
al. ante, 262, and of Le Blanc vs. * Sangli? ', a 
& al, ante, 402, were ‘upon contract made 4 a 


ea 


in this state, and turn upon principles pe: _ 


ie 


s 
culiar to the ‘civil law. The object of : they | 


— 


% . 
—s ain “eet 


redhibitory qction is to rescind the sale, on. y 


va - 2 3 - a” 
o - D var” 


account of some defect‘in the thing sold, and. 


~ 
——— . + a 


to recover back the price. The object of the 4 


. 
. 


. . . . . es 
action guanii minoris is to obtain a diminution aa 


? 


~e 
re SN, ae ~ aad —_. 


of the price, the purchaser retaining the arti-"+)) 
cle. Civil Code, 356, art. 65, 66, 68) 70.— 4 
Either of these actions must be brought within ? | 


- 
— 


six months ‘from the time the defect has ‘been ' 
discovered, and, At all events, within a year “4 s 
from the time of sale. The equity of these’ | 
actions may be used as a defence:to.an ac- — 
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East’n District. * 


ae | tion. for:thé price; and,/upon this: principle, 22s Dist 

mm |. the; ‘two last meitioned ‘cases. were decided. “~~ 
“a Evans & at. 

ae "The defence was to the payment of the price; #8. 
.. Graz & an. 

a 7. and,.in the first action,’ a diminution was al- 

tee | lowed, ‘and, in the second, 12 total rescission - 

Ta ofiithe. sale. Neither of these actions are 

evil j known to the:common law. When there is a 

at 4 » breach, of « contract, the vendor can only re- 

a) ae scind the’s sale, e, by returning the article} but he 

a oh Do case, as 3% been shown, retain the 

, -: * thing, and refuse to pay, the price, or any part 

& thereof. ‘The defence, i in the two cases ih 12 

i? E he | Martin, did not-tirn upon ‘matter of forms, but 

ie © | ‘'tipon the nature of thie contract, as’ regulated 

o | (by our awe. In*one case, it was a defence 

ens , the wily action, showing a right to rescind 


ne he ‘sale and a*total failure of* consideration. 
d- 4 ithe éthot case, showing a right to reduce 


eo «the amount of » the price sued for. In neither 
Ds r ; , ete, Was it an attempt to set off damages. _ 
ssf : Suppose, that either of these actions had been 
4 ] “brought afier the expiration of a'year; could 
iq * the defence have been sustained P 
n's To prove that this defence. may be made, 
rf. these authorities have been cited ; Partida, 3, 
e” a tit. 10, &.5Cur. Phil. p.\ § 15, and Febrero, p. 
- 2, hb. 3y¢. 1, § 6, n. 224-226. The fifth law of 


Vou. xm. «6**) O67 












East’n District. 


Jan. 1823. 


aa 
Evans & aL. 
USs 
Gray & aL 
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the title of-the Partidas mentioned, must have 
been quoted by mistake’ fot the fourth ; for, | 
certainly, the fifth law has no bearing on this’«, 
case. The fourth law of the tenth title of the’ 
third Partidayis the foundation of the doctrine 


quoted from the Curia Phillippica and Febrero. by 





It is this part of the Spanish law which gives | 
to the defendant the right of reconvention, . os 
which Febrero defines ‘as follows: Ta recon 
vencion é segunda convencion, mutua petition, 6 6 
nueva demanda que el reo pone, al actor. en vista de,’ 
la que,éste le. puse, p. 2, l 3.¢. 1.9 6.n, 223. In 
the same, number’ ‘Febrero says, pero*no se po 
mite al reo excomulgatlo que reconvenga al actor; 
pues aunque puede comparecer® en juicio. para er: 
cepeionar y defender ‘se, no puede para intentar aceion, 
It seems, then, that ‘his: 
right is not in nature of an exception, ora fei 


qual es‘ la reconvencton. 


fence, but of a cross action. Such seeins*to . 
be the law. Partida, 3, 2, 32. Partida, 2. 10, ; 
4. Juan de Hevia also says, that the plaintiff: 

has nine days to make exceptions to this cross" 
action. Cur. Phil.p.1. § 15. . 10, 11. This” 
shows it to be an action’; for peremptory ex- 

ceptions are made to actions, and not to ex: 
ceptions. “The fact ‘is, that this was a Tight, fa. 
which the Spanish law gave to the defendant, |, 








"? 
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> ? & 


to bring.a rds action 7 sane the plaintiff, © 


befaie the jadge, gvho held cognizance of the’ 
_, principal cause, and to whose com petency the 
plaintiff could not’ excepit; which crogs action 
was &, proceed part passe with ghe: ‘principal 
, ease; and both jwere to bé, determined at the 
same, ume; either jby one jadzment, or by se- 
parate judgments, as the He might” require. 
Thécrdss\action might arise out of any other 
_stranga tion, . than. that which was the,cause of 


the griginal « shit ; it might be, eithér fora spe- 


 tifie debt, or for dincertain damages ; ;-and, in 
_ the’ crossyaction,ia larger sum night be re. 


-eovered, than if: the principal action? Febrero, 
251. Soe. l, §.6, Ny 225, 226,'243. 

- Supposing this to bé an action, the law re- 
quires that it be.presented to the Court by pe- 


' tition, and Yhat the plaintifis- be cited to “an: 


swer it. Neither has been dong in this case ; 
and the latter could not be done; because no 
citation could be served on the plaintiffs — 
Nor is the right of: action set forth with that 
certainty which the law requires. But, after 
all, is this law in force in Louisiana ? The 
“translators of the Partidas say, that it is not; 
and the committee, to whom the translation 
“was referred by the legislature, say the same. 





ast’n District. 
Jan. 1823, 


Pw’ 
Evans & au. 


vs, 
Gnank Al, 
” 
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a4 : ‘ 
ee aah If it be a mode of discharging eontract, ora | 
aT ~ defeuce to an’ action ona contract, some Pyovi- ' 
an ©. sion on the subject would probably have been, | 
Gnaryh _ found in the Civil Code; provided it was, sntendia 
the law should continge inforce. If this. law Kad. 
a“ considered: ty the bench, ‘or the bat Ns 


in force, we should have found some trace’ 


‘in the reports. dfit bei in force, the act-of > 
legislature, passed dast ¢ session, on the'subj 

of com nsation, was wholly unniecessary 5 fe 

by this mode, the defendant might have geoos)) 
vered the excess of ‘the ‘debt ‘due to him over | 
that due to the. plaintiff, Aud as,thig proceeds, 
ing’ ‘avoills all difficulty aboit unliquidated, 


damages, it is singular, that, Fecourse shoaldy 
not “have Been had to it, if it were ‘believed it, 


could be done, ' a: rae a 
& . * “ 

[For the Opinion” ‘of tlie Court in the above cause, ‘ead 
Post.] Wisin. \ Zee Oe ho, 
ghd 


a 


ye 
+g ® 
(MOORE & AL. vs. ANGIOLETTE. 


at % 
The opinion Appear from the court a the first district. 


of the inferior 
court,on a ques- 


4 
tion of fact, pre« Porter, J. delivered: the ‘opinion of they 
vails in the su- 


preme courts, court. This appeal is taken from a decisidm. 


unless manifest- 


izerroueous. of the judge of the first-instance. refusing te™ 





@F THE STATE OF aay 


dissolve an attachment, which had been pray- io ane 


ed faf oin'the grounds that the facts Stated in ww, 
_ the petition. were ntrug, Mponn fab, 


. The testimony, aken’ in” the court eta etane r 
to disprove the’ allegation pf an‘intention to  Strong_proof 


ought to be re- 


ure remove from the slate, comes up quite ona mo- 
with the record, and’ has been perused by: us, * attachment. 


’ We agree in’ the conclusion” of the district 
“jidge, whidsé decision, ou questions" ‘of fact, 
“alwagajpreval in this’court, unless mAnifest- 
ly ertoneous. The evidence certainly renders 
the matter’ Aotibeful’ but the? court below 
judged soundly i in réhaitiy strong:proof. i in a’ 


casé of this Kind’; for, a mistake in dissolving, 
might” ‘Cause’ thie plain to lose his debt, 
. while ‘an Jerror”on® the other side could pro- 
duce‘no injury, except compelliig the defend: 
ant to bring an action on thie bondywhich the 
late has provided for iis security, in case the 
attachment was illegally taken out. 


‘It is theréfore decreed, .that the judgnient 


of the district court be affirmed-with costs. 
wd 


Smith for the jaar Seghers for the de- 
fendant!) » 
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East’a District. TREPAGNIER'SyHEIRS vs, BUTLER & Aly 


Jan. 1823. a 
Ba ame Appeal froth the court ‘of the first disttict.s ea Yr 
HEIRS +4 i! ’ 
Poe. Mathews, J. delivered t e opinion of 
UTLER & AL. : b 
Every thing in COUrt. In this case the plaintiffs claim ile 
seodings, ta pa- Os TM land described in their petition, 4 ; 
su 0 lave ; Pp 
sumed el ve heirs to. theit father. They state, in an.ame r q , 
—_. ment to the pleadings, that he disappeared y : 
the year 1799, and has not, since been heanf! | 
oad a 
of. The right of the ancestor to the ety 3 
ty in dispute, is not contested ; as oy de. 2 
fendants claim by virtue ofptitle derived fre . 
him, through Mad. _ Trepagnier, the mother il ‘ 
the plaintiffs, to whom it is alleged to h re j 
been adjudicated by a competeht ib “ bi; 
the Spanish government, while in the exer , 
of rightful, sovereignty and jurisdietion : 
this country... id ai 
The first ‘and’ most important inquiry JB 
pl 
cessary to a just decision of the cause, relatd j 
to the conclusiveness of that adjudication, ME ve 
the rights of the present contending parties | |. 
The, manner in which it was.made, and the} 4. 
evidence on which the proceeding of the 


nish tribunal were founded, do not fally..ap- 
pear, in ‘consequence of the loss of thewey ,, 
cord, which contained that history. To sup 
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ply these defects, testiménial proof: has, been Baste Distt. 


_ resorted "tosrand it mustbe presumed, proe wwe 
 perly admitted, as no objection seems to have “an 
been made 6 its introduction: . This proof Boviensird: 
establialies the fact of an ‘adjadication of the 
se erty of the father of the plaintiffs to their 
and if legally made, by eompetent 

atlhonly. certainly transferred it in full title 

and dominion ‘to her. But ‘the legality of that 

decisiouecannot here be inquired into, without 

violating principles recognised by this court 

in the "cases of Aiibry & wife vs. Folse § wife, 

anid Dufour vs. Camfranc, which were “settled 
after” much deliberation, and which we ‘still 
believe tobe correct and sound. See 11 Mar- 

tin? 308 ane 608. 

A® the jadgment, by which "Mad. Treépag- 
nier acquired title to the property now in dis- 
pile, is not‘open to examination, the’evidence 
on which it' was’ based, is no more subject to 
review thanithe law. Every thing must be pre- 
sumed to‘have been properly conducted, and 
that Trepagnier was, quoad the proceedings 
in that Case dead ‘in 1799. 

‘The widow, ” who sold to the defendants, 
having acquired the property by the adjudi- 
cation of the Spanish tribunal, and haying re- 
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eae. gularly transferred it to them, we are of ¢ opt. 
wr~ ion, “that they-hold, under a valid title, and 
Tae that there is no-error in n the jgdgment of: the 


seca 
Boruen & az. district court. ‘ a “hh 


i 


It is therefore Led adjudged ond a 
creed, that said judgment be fined 
costs. : 4 ' 


re 
Moreau for the plaintiffs, Duncan for the 
fendants. 


. , 
* DRESSER vs: COX. 


Anappealfrom * Appear from the court of the first fies 


the grant of a 
new trial (before 


final judgment) Martin, J. delivered the opinion oF 4 


is premature, 


court, The defendant and appellee insists 7 
the dismissal of, the appeal, on,the groun Vi 
its having been prematurely taken, (ive. befor 
the final judgment‘ was given) on thé award@ | 
a new trial, the district court having been d ) 
opinion, that the verdict was contrary to evi§. 
dence, and the damages excessive. if 

*The counsel for the plaintiff and: appella it 
urges, that the’ action was grounded on a tort 
and there had been two verdicts against thie 
defendant, and that the —— is without 
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| * Bey unless this court™intefferes, and he 
will. berdrivento the neBessity of dismissing 
his'Suit and ingtitag ap it-in ther parish court ;* 


that a8 7 court has sustained appeals from? a 


ref peg a new trial,” there cannot be any 


agit afi authérity, anchors duty, of 
n 


g decisions “by which a new trial is 
granted. , es 
The case of & cotft so obstinately persist- 
ing in s@ttimg aside a verdict, as to drive suit- 
ors Out, of il, is, we, trust, a barely possible 
one ; but rieithér the constitution nor the laws 
-have vested us’ with the power of remedg- 
ing it. P 


itis true, the constitutjon has vested the su- ° 


préme court with the power of revising judg- 


ments and decisidhs, in Civil cases, of a certain’ 


value ; bit the legislature hay givetf the ap- 
pealfiom Jtoal judgaients only, nd this court 
has” ‘dectatéd it corsideted as such, not only 
the Yidgments which put at’ end to’the suit, 
inthe inferior court; but* all others (given in 
thé course of proceetianeyaaat work-an irre- 


Naat) parable i injury. 


lw a’ casey. by attachment, the judgment 
which dissolves the .attachment and loosens 
th® property attached, is of the latter kihd, 
Von. xin , 68 


s 
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East’n District. 
Jan. 1823. 
Pw 
DREssER 

























vs, =, 
Cox. < 


“we 
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_ oe and’ ‘the party*injured may appeal from i: 


a~ cause itis im portantifor fim to prevent its pee 
—— ing carried into immediate € eet; i in the @nly 
Cor away which the law atlowsy ¢ i.e. by ati appeals, 
» for were he to wait for” the, ednélusion.of” ‘the 
suit, and thew’ app al, the property attathed 
: would no longer be usceptible of 
i answerable to ‘him,"if the supreme e court’ 
es . of opinion that the itor: court ce in dip 
charging if. . pe ig 
In all cases, in which the like” ier paral 
injury dees not result from any, ‘eeny than 2 
final judgment, the party is bound to wait till, 
the case has been completely acted upon if 
the inferior court ; becauge, this court” may, 
give him complete relief, in the. ordinag. 
‘course of the suit, when the case comes up, 
and it isnot ‘unlikely that the final issue ofthe 
suit in the iiferior courty as may ae ia | 
necessary to pray an appeal. « ‘%) pe 


ahaa 


So in the present case; if,’as ‘the appe >be / 
urges, the new trial was improperly awarded, 
and the error is pedintte here, we may. liket 
ly-give relief, by giving that judgment which, in’ 

our opinion, the district” court ‘ought to have 
given as-the first or any subsequent verdict. 


The plaintiff, therefore, ought to have de. 





























~ 
‘ 


w 
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b ifyed his appeal in this case, till there wae" a Basta oo 
final judgment. 9 ie os aan 
ir it be true, that the,plaintiff needs the in- ~~ 
terference of ‘a superior*court to prévent in- ” 
justice by the i improper delay of the district... 
our to give, firral jude 1 OF By too easily” 
awa) ding, uate trials, " We scapnot come to 
‘hie-bid, forghis tribunal: ‘hag not been erected 


) a court to quickemoy direct, the conduct 
of otliet judges. “ a ae 


“Tt isstherefore ‘ordered, adjudged and de- 

creed, that, the appeal be dismissed with 

a. and the cause rerianded with directions 
to le-district-court to proceed therein ; the 
“costs of the append to bg’ borne by the plain- 
ifr apd appeliat. 


‘Denis for’ the plaints Preston for the de 


; Sadant,, & 
Sy 


> 


4 
42 @ + 
4 a me’ 


*, CROUSE vs. ‘DUFFIELD. 


‘ Appegi fri the court of the first district. A defendant, 
+ does not 

ead in abate- 

Martin, J. ‘delivered the opinion of the ment, admits 
ra aT that his resi- 
cour he plaintiff sues on,.a.tiote of hand dence, and that 
¢ ft of the plaintiff, * 
0 the defertlant, who pleaded the general 18 is correctly sta- 


ad 


@ 








4 
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sg pe Ret sie. “The note bad the signature of Sania] si: 


ie Kinsway affixed thereto, as that of asubscrib. 


4; 
ae ing witness. 4 ee ct : 


Deniz.» Miller deposed, pe kitowSauhhel Kinswapa 
ted in the peti- Ohio, though slightly ; ; he does not knowithat 


tion 
d 
gi MW hej is the pegsou whose namevappears omythe 


place in which note as a subgeri ng witness; 7 he: is: ee 


it was given, the 


eoert aay quainted with his signature, “ae hapd-writig 


sume thar it was 


given atthe Gilly deposed, he'kuew the’ et. 





place in which 


the maker "4 has seen his signature atid hand-writings»b 


payee reside. 


A subscring having beeti called on suddenly,” without be- 


witness, 


note = ty ing apprized ‘of the questions hé’Wwas to ‘on 


of the state, is 
presumed pie swer, he does uot” teel “disposed to declare, 
diction of #8 whether the si natefe on the note is that? of 
ourts § 
the defendant; it ‘does | look very nifith fike i tp 
being spelt in-the same way and with thega 


letters; it looks very much like the*signature 





of the-deferidant, which he has seen, is spelt: J 


in the same manner; but he cannot swear ' 
to it. ' var g - 4) 

Davidson deposéd, the signature oni” the . 
note resembles the defendant’s ‘handgwriting, 
whickr he has seen several times; he has ne-’ 
ver seen him write; he cannot ‘positively : sWear 
it is the defendant's, but, to tlie best of his. 
knowlege, he believes it is; he beliéves the 
defendant ackuowleged he owed the money 


“st 


v 
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, * ipted. for; and told him, that. if he was cast in East’n District. 


the ‘suit, Cachery was to repay him : from his 
‘cariversation with the defendant, he has no 
doubt thas he owes the money ; he knew, | Sam- 
pe ih but: not. hig hand-writing, he re: 


wpides inthe state.of Ohio. ee Bs ¥ 


oy rs depobéd, he,has compared the sig- 
pace atthe footef the Rte, with that-on an 


‘ affidayit:eworn, before. him by. the ‘defendant, 
‘ @ndefielieves it is in, his hand-writing. 

4 Two withesses, appointed as.experts, re- 
Sponeq.t they ad compared the signature at 
» the foot of the note’and that of the defendant 

to she bailsbond, and*believés bdth to be writ- 
ten by‘ the shame person. 

There-was jadgment, for «the plaintiff, and 
the defendant appealed. . 


There are two bills of die ptions: taken by 
the latter to the decision of: the parish court, 
in overruling bis ohjoetion tothe introduction 
‘of Witnesdesy, and the resort to experts to es- 
tabligh his signdture—as, while there is a sub- 
scfibing witriess to the héte, heought to have 
been producedyor accounted for, before other 
evidence was resorted to.* * 

“ Both parties are described, in the caption 


of ‘the petition, to be resident in the state of 
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East'n District. Ohio. The defegdaut. has not pleaded #q ¢ 


Jan. 1823. 


wr ~ abatement, that either of them Was incorrect.” 


CrousE 
vs. 
DUFFIELD. 


ly described The residenceof jthe patie? 
is, byglaw, required. to be stated i inthe peti- 
tion. When the defendant does not plead ity 


“abatemgnt; that, the right. place. of» residenegy 


of all the por. ee is not statéd, he admits 
each .is a resident of the place stated. ' rode ; 
ing it, therefore, for. granted, that both parties 
reside in Ohio, the preemption, isythat at i 
that, state ythe note was, executed | (no placg 
being mentioned inthe note), ‘a ‘the pres 
sumption is also, that thé sisi | whose name, 
appears as-{hat of a shBscribing shitnepey was { 
there at the time, ‘and nothing” showd¥that he ' 
ever came within this state. »We, therelgrey 
conclude, that the plaintiff could not” “avail 
himself of the process. of the court in’ which 
hé sued; to procure the attendance of this 5 
Witness. This circumstance authorized a re- 
sort te the Bren by ga ee ‘ 
e %. “7” 
It is therefore order€d, adjudged anid de? 
creed, that. the judgment of the ramen i 


be affirmed with costs, + ug - 


¥ 


Preston fos the pint Deve for the ae 


fendant: 
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« | TRUDEAY y aL. vs SMITH’S SYNDICS. _ East’n Distitict. 
Jan. 1823. 


re gps — the court of the Wrst district. a nl 
Workman, forthe plaints. The pétitipers, — 

t whore the heirs of the late Zenon Trudeau, Whether the 
»brdbght this suit to obtain the »pay Mfent of a wong 


v6 debt dite to them ty thdingolvent, as a part of the teed be not 


recorded in the 


ihe price: for, which they had sold their’plan- nc" 

fation to him, and for which’ they contend that 
they areentitled to the vendor’s privilege on 

* the’ thing sold. This claim was @pposed by 
NMaviioon arid Whitehead, “on the ground that 

. s the vendéts are nof entitled to this privilege, 
inasmuch, as they have not recorded the act 
“from which it arises, in the manner which it 

is said the'law prescribes. The court below 
‘Gecided #h our favour, and the opposing par- 


ties*have appealed from that Gepision, 


The ylantation in question is situated in the 
parish of St-CharJes. The deed of sale, by 
the petitioners to Smith, was pasted on the 
eighth day of October, in the year of our Lord 
ohe thousand eight hundred and. sixtéen, be- 
fore the judge s ofthé parish of Si. James: it 
was recorded, however, in the office of the 
judge of St. Charles, on the seventeenth day 
of March, in the year of our Lord one -thou- 





: casts IN THE mahal cout 


Eastin District: sand eight hardred and twenty- pe ; ‘ind hi 


-~ | the office of we recorderof moriages, ete 
are. “te city, on ‘the twenty- -sixth day.of July fe 
— "s Phree instalments of. the: priée, amounts | 

in# to the sum of” 75 dollars, mee unpaid: 
wheh Smith failed,’ *¥. ) i 
The privilege cinined i in, this. ode oa one; * 
of those cousidered by qur ‘Tawsy. and by he: 
general sentiment,’as among the most pacre f 
The’ right of the seller ot immoveablé pre ; 
perty, to bi hen. upon it for the price aupal@yy 
canthare y_be taken away or impaired, wi hy 
out violating the pringyple of property itselhy 
By the Roman,lawyers it was held, thatthe * 
property sold did riot belong absolutely to the tH 
purchaser untiltthe price Was fully paid. How, f | 
ever that matter may. be amohg us; it is cleat,¥ 
from.an attentive examination of odr statutés, 
that the veidor’s privilege, on: thie thing sold, 
is not one of these liens which requires to be 
recorded iti order to be preseryed. «¥ 
It is maintained, in the first plates that thé, . 
act of sale-of this plantation; ‘to Smith, can’ 
have no effect against. the: oppoging creditorsy ‘ 
who claim a preference under conventional, 
and judicial. mortgages ; because it was: nob 
recorded in due time, according to the law of” 
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“OF THE STATE OF iplasina gael 
”,. L* “pt, 


t the Gengone tt thousand eight hundred aad ten, 
3 Martin rie A The seventh’ geetion of ~v~ 


eclareé; that “no*hotarial*act, 
{ ooteBrning Tt immdveable property; ‘shall have 
ahy ; éffect ragajnst third: ‘persons, antil the'sa 


t *:ahalf have, betn recordee i the, office ‘oft 


ule of tt the ‘parol whet such immoveable. 
proper? igsituated.” ‘i "This. law: might have > 
* ‘peettinvoked’ in. favour ofa sboua fide third par- 
Ay to whornthe Thidedus “might Have thade a 

fof the: plahiation, after’ they hi solditto.” 
ou ‘Butit cap bewof no wa to Ougpresent 

siagonisis, who claim as morigageds of f Smith. 
th ae the validity of* the’ sale-to him Mat, 

Tight, whatever it may be, ‘tothe pro. 
pele of thie piopert depends: "if thé sale'to. 
or 18 invalid, as to them, ‘ith had * no 


» right Whatevef,to- mortgage ‘the plantation in in 


theie favour. 7 
" The great error gbieb SH the whole 


brgumtent « on vehalf df Mérriséa, lies in consi- 


derijg him‘ad"a. thir!’ party. He-is.mo third 
patty, in the sense of the law: He claimé un- 
.derSihith; fh purebiaser from rege ‘or ab 
“Smith's ‘heir-mighitdo :' and he’ cantiot there- 

re Sapa, ‘with Fespect td’ the force and vali- 
sity ‘of lis mortgage, ‘in a*better sittiation-than 


é 


Vou. xt." Bet ga a 








etee. 


Suarn’ 's " Syn. 








5G “e 
ye 
ag Smith himself does or cane do, wity repeat 


_ ‘as in most other acts of thé kind, it is evita, 
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: es 













ae: to tHe-validit} ity of his’purchasé". ¢" a 
aaa eka "Phe act Of sale stipulates, ctf: a pottionor ge 
SMrres. the price shall be paid’dowf, and the'rémndin. || 

. 7 der ‘in ‘four annual ' instalments ; “to stil. a 
Which? the bayer eofsents to, and, the el 8 si 
reserves a ane and ote on the €5. gi 


‘tate. e oa] 
- Although thé word mortgage | 18 ae inti 


ly superfuous or even improper, paid 
aioe: mortgage besundeérstodd.” * “ 

The arigage, generally, is fet ar 
Colle, to’ bé a contract by cea | , 
affect$ the whole of his property; eat SOmey iy: ., 
part of it, in favour of another; for security "dh, 
an ‘engageitiept, but without divesting’ himself 
of the possession. |“. ee 7 ete 

From this définition it follows* that.a pur | 
chaser cannot ‘grant a méfteage by the act, of 
sale by which ‘he acquires the property. Unit. 
that’ act' is gothpleted, thé property does not 
belong to him. ‘What is cominoily called’ the 4 
vendor's mortgage i in sifch ¢gses® Mee: 
right’ or the privilege, "whieh! isnot granted 
the purchasér, for ds yet he had ‘Hothing’ in’ 
to grant, but which is reserved ° by the i, > 
with the purchaser's consent. | 






em ce +e ieee ee ee a el 








ect | 








: Fem 








OF THE‘ STATE, OF GOUISIANA. A 


“ a Civit Spier 452, art, A, divides mortga- 
ges, gtfirst, into three. classes, viz.-—the ¢on- 

_ ventionals the judicial, and ,the legal Br tacit 

, montense —Apenmanss, there.js anopherclas- 
of them, (art. 2 Pema 

, ga privileged ge, >The single 
morignge inéludes the three’ sorts already Spe- 
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East’n District. 
Jan. 1823. 
ON 

Trupeav&a.. 

v8. 

Smits Syn- 

DIcs. 


’ cifted.’ 'Phese’three have thig.commog | chavac- 


ter, that they give.to the.creniitarme other, pre- 
ola right, over bis dgbtgr’ Mees 

Se twhich,file dage of his:title or re- 
to him, according tod 






, ind istbe,privilegedmortgage,op,a8 ig other- 

called, the privilege, is that Which 

— a privileged cause, which giyes a pre- 

ie over the. creditors. who ‘have,ovly a 

' simple mortgage, though of a prigr date, .Sych 

is the privilege ofthe, vendor Phe hais, the pre- 

ference oper. every other creditor for his. payment, 
an the, real property,he has sold—-Code, 
t.dastperagraph.. Between this last ment 


ar 


-in ti isypnid. fgg. But, the forth 


derives ' 


ed. privilegewand the legal, ures is. 


another very, important distinction, viz.—that 


' the legal moctgage, affects the whole of the 
, debtor’s,immoreable, property, while the ven- 
* dor's privilege attaches.only on the property 
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+ ‘ 
—_ n a sold. No twoliens are more distinct in their 
w~ nature and character, than that lien which has 
et the effect ofa Jégal, mortgage, and that which 

easteae Syn- 


pics. _— the yendor possesses for» the security offthe 


price of his. prop ‘4: ee ’ 
"The Code, 45 eel. . 

veral: cases, where | ‘the legal mortgage take 

| place; apd Seclages.. thatethere.is no legal 

mortgage, but. in the. cases. directed: bys the 

laws. It declares also, art. Zig -that; thedegy 

mortgage is not requiged to, be, recordéd,, 


And again, in, the section on e-registering, 
of. mortgages, p. 4G, art,.54, i ronproselpg 
dains, that privileges on moveables.as. we ) 
on, immoveables,, and. legalymontgages, ol 
ways discriminating between privileges, ar | 
legal mortgages), have their, effect. agai 
third persons, vithout any necessityyof being. 
recorded, But®afterwasdsyin the year: 1813)) 
the general assembly thought fit’ toumake al 
different regulation—so far as.respected legal, 
morteages only.. They.passed an act, requichig) 
those mortgages to. be recorded, andy dew 
claring that all liens,of any any natare what 
ever, having the effect, ofa. legal mortgagét 
which should not be recorded agreeably. tay, 
the proyisions of this,act, should. be. utterly* 
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. ‘OF THE STATE OF LOUISIANA. 
eet 
null and ‘void,, except between the parties 
theréto.” £ Pd ve 
‘Rhid is the “act prihdipally rélied upon to 
defeat Sour claim. "But it’ is ‘evident from 


‘whated have. already » that our case is 


; not coitipréhended in this pinion: Ours is 


the privilege “accorded'to the vendor of im- 
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East’n District. 
Jan. 1823. 


rw 
TR vpmavkaL. 


Surrn’ 3 Syn- 
DICS. 


moveables on’ the’@state sold, pursuant to the 


provisionof the Civil Code, 470, art. 75. We 
contend, that we have a’ privilege, n nota legal 


 santcanes of the property in question. Our 


lien; on *the*ope" hand, “is prior’ to” all mort- 


gages, ielaverer might be their date: “his | 


_ diaracteristic! of ‘the vendor's Tien is evi- 


dently-from its nature,-independent of; ‘any le- 
gal, provision(> for! thé” pureliaser ‘could hot 
mortgage it, until’'after-he had acquired | it— 
Aud; by a wise ‘provision, of the Code,” 452, 
arté?,vhe could only then mortgage it; subject 
to theconditidns on*which’his-right on it _de- 
pendéds On the’other tiand, ‘we do not p pre- 


tend; that our lién has the extensive effects of 


avlegalmortgdge. “It does not, as a legal 


mortgage” would do; affect the “whole of the » 


debtor’s*immoveable ’ property. We claim 
our privilége only on the property sold— 
@ur privilege'thens or pPivileged mortgage, 
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& 4 
— —" is not the‘: same, nor has it by any means the 
a 1823. : 
w~ same effects, as 2 legal mortgage ; ity COmeg | |: 


Tea“ nat therefore within the provisions relied Wpon, ” 
— of tH act ‘of the year 1813. yee 


1 
This court canifot.say, that our iprixileget f. X 
ought to have beemrecorded as a lien having,’ 

~ the’ effect of a legal. mortgage: unless theyrare | 
prepared to adjudge, that if it had been res ; 
corded, as that act prescribes, it would have: a 
affected the whole off the debtor’ ~ aie p 
ble property. > aa 
-$ qin w wellaware, that i ip the Spanish writen) ‘th 
on the subject, of mortgage and privileges ¥ 
good deal of vagueness and confusion may be to 
found. » The privilege is sometimes: called a C 
legal or tacit, mortgage. Bat eveii in the Span to 
ish law, the nature and effects of these differs ti 
ent species. of liens, are clearly, pointed out F a 
and discriminated, alth@ugh their, names, are: di 
confounded, bn’our. Civil Code; the namés,ag, 
welf us the things themselves are kept pet of 
fectly distinet. The pridilese. or privileged in 
mortgage as it is sometimes called, is separay | fo, 
ted from all the other three specieg*of) mor. rig 
gages—the conventional, the judicial and les ihe 
| gal—by a boundary which cannot be mistaks thé 
;" en. In the Napoléin Code, from. which the 
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OF THE STATE OF LOUISIANA, 


best part of our Civil Code is taken,, the privi- © 


legé is “always denominated by that single. ww 
* .word., Our legislators have probably 4hought 


. Smita’s Sxn- 


thafit might be properb use the. words, pri- 
‘viléges and privileged ‘mortgages, invordee to 


a ‘dietinguish “the privilege Gn moveable, from 


> F . the’ privilege on immoveable property. 


re | 


2 .@ © 
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35.258 


S323 8 


Tse 
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* * The supposed: intentions of the ‘eeislature 


_ are appealed to. Wat, it issqsked, could they 
‘mean by'a legal mort§age, but aymortgage im- 


' , posed'or created"by law? When the words of 


‘#btatyte are of clear and precise signification, 
2: words alone dre to be .regatded. he 

rds of the statute haven evident yeference 
to the definitishs aiid distinctions of the, Cjvil 
Colle; and, if it were. netessary, it weie easy 
to,show why the legislature-dtd not. Gomprise 


thie privilege along withithe legaL.ana judicial 


mortgage. The act enumerates most of the 
different species of contracts, judginents, de- 
crées, &c.,"having the effect of those kinds 
of mortgages, and then includes, in one sweep- 
ing slatise, All liens whatever’ having the ef- 
fect of a legal mortgage. Would, it have been 
right, would it have been possible, to require 
the registry of all privileges in like manner? of 
thé pfivileges of funeral charges, law charges, 


. 


Trupeav&ar. 









ES ’ % mre, * 
‘ 552 ‘CASES IN* THE SUPREME: COURT 






















Hes’n Diewict. the charges for medical. attendance ‘and thes “i 
ov ~ -like? But of’ all privileges, that - ofthe | ven- af ad 
ai dor onsthe “estate sold by him,, for thie price of yy 1% ‘sh 
aoa. We seems the: least to'we maguire being reg eee | 
It ig’h privilege which iust-appear, mapi eats | : 
on the act of saleniteclf ‘if the celle Seck ats 
lege. in that act,ithat be has received thé pric 
« in the slotry’s presénce—or,out of it, With the! 
proper enunéigtion of thé exception non nue 
merate® pecaniag—then théfe is an.end of the vene_ a 
dor’s privilege. Afthe pricé*or any part of i ity, Be 

Toe 

appear duethen how can the privilege, Be, 
unkown ? Doesany person of commop eT 

dence onynderstanding, putchase, 6 or lend 
are | mapey.on the mortgage of Provery without f 5 

. examifiing the title deeds? he privilege of a 1f.,’, 
lawyer, a physidian, a builder, may be hidden; 4 ry Bt hic 
but the Privilege of @ vendor can, never ‘be | i a 
concealed from him who will- take the trouble: 
to make proper jnqUities. YouBay,,the d dee mf en 
to Smith» was hot registered in the proper: ‘ peat 
office, and therefore you «coyld fiot have. Fs :. niffie 
cognizance of it. Why, then did You lend.” Qu 
your money,or accept of a secugity, upon this. “inga 
plantation? It is not enough, as tty been- con-i7 1 ‘that 
tended; toinquire what mortgages exist onan obtai 
estate for which you are about to make a phat 


, : ; -° Vo; 


a” 


















Wo 


be ae ‘ai 


a 


















4 y Pan att * ‘s e ba é i mt ae 
B 4 ; - optremrar® op LOUUSLANA;. let ec Bae 
a ‘ | Seek -must: -inquite’ pliother® the, Fas’, Raa pocie- 
‘| "other panty tas ih right-tovit, and how far he. - + . : 
oo lyyfally lid pose: of jt.” Soppos? oly ad- nes aad 






















ead 8 ‘sie 


yiystend” of taking ‘miortgtige / ‘ory had» - 
jabeitithis s estate! would Such a parch ** 
did iahitngsiioe the former vendor's pri-- - s 
por Wei sts, of sale, ha’ nS 
banat! i he~ 



















‘nafiner: ar ‘citizens age alipad ly sali. © ‘ ‘ 
“olen ‘addivted ei specolagions on Ot oe 
on prope y inahis stata, et n@undueéncoursge . ” ‘3 
A mbit Dealfor He , ahde spetulatipi®, in? | 
AN’ schigh Feat Nt det onder thi ait of cange | m ; 


. pt spat-aa Y iméginary” case, ‘Without | 

ng tdimake’any imputatfor th the. p pre- « 0% 

_. Hen aislquce, Se whishiin eel,” no-fault’ ap-. | ; 

: * pent bey the ‘ipprudenice « ‘of taking an fit, ee i 
Y . Auffidient uffictent cu urity,*, ee oy a af 

3 “Qutbeoalt-of the: opposing, “party; liga 


“4 i “ingeunider™ x judicial: miortgages. we aré. aa”. 
“ghae fis ‘case 4s particularly:favonrable ‘He * 
"4 obtained a judgment’ tor.a fast debr? “He saw a 
son Jhat\Bnith hack possession of adatge estate— 


oe ee 
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bass 2) Dist. he gtive him gredit on ‘it,and haa ho businessyp ito 
«ae inquire ‘toto his ‘ titles. Ag why” ‘did: “He dy ame 
aa ? WV: hy did’ ‘he hot ‘first’inquire® whether oa) th 
a Ste estate was paid for? Is theré any thir 
tet! kndwh athong: Us, Mate that such 1 “esta J | 
+. aré usually*sold’ oh¥a “tong eredit; andth ' 
the seller has’ ptifilege niga them for: : 
price ‘afe ?. ba ae é a 
avy) sodrbiy already declabaeome 
‘undér the aet of the year 9 1843} agreeably 
® the ppitieiples “have endeavoured’ tot a 
tain. In"LAfon vs>Sadle?, it was heldy thet le 
. e builder's Privilege op the ligase built, we : 
as 8 comprebiended within the provistons ¢ } 
- " y Btatate, and was “therélofe valid, cap 
“was fot recotded. * Tig Jralgment wae'rhe 
: dered i in June” 1816; and the? legistaé 
* ; ‘their, next ‘session, afiiended® ‘the ac "Vb 
' _ year 1813} by” ordaiming; that jn’ ail cadbs't 
edn B00; ho.aretiitect, &¢ should " 
with regard to a third*party, arly privi ee 
unless he should ‘have entered inte a wfitte 
“corgrael, and recorded it within'the tinier , 
scfibed bylaw. ‘In the various’ acts’ ‘wh Ph 
" have heeit” passed upon this, subject, the le 
gislatiiré never think. of requiring & ‘Teeotdd 


the vendor's privilege. If they ever intéfdel 
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OFvT HE: SPATE OF ,LOVISIANA. 


88 0 ito requite, such eeeord,, wany have @ccur- a> oe: 
- , wed: “soutbiem: everal,,ogcasions—+as wien. ens 
+ thepwerseamending the Oivil\Gode"by gpdain~ Teenginb 
~ ‘wate legal mortgages shouldbe grains oat > al 
»,onithe subjectof. the builder's e,*. 
r if n they:passed the lav of the’ year 
.: t : jeouieiatobiidentiedlecinns in 
# foteeasaans The legielature ceo ' 
J doubts.that it was; useless: tgpihisist.upon the 
a, registry. of «privilege which, id. not be . 
al , songealed from any aera acted wah 0 ordi- 
te, mempcastion: Ope iii Spee 4s 
he inpiols ‘of, the decision. Fajen, ve: , 
» hasbeen: condicaed: be thig, Peart in af 
he bases of; Millaudom var New-Or alee, 
Company AA Marti 978, andylenkine y Nae 
: ' , s00'g Syndiicay Wid. BF > vr aa eae a 
_ A ogtBis elaimof thefvendor’s privile is 
, ‘al opposed, first, ain actin favouryof Morrison, 
: ri whieh is)comsidered>, ngeoeng Heck It is 
lie drdwasin the common, law fortn, vim’ a deed 
tial of saley-defeasible on the, payment of money. 
- Hhiotated the 23d dre, 1819; acknowjeged 
it io. the»Fayette’ circuit court, Whe. 22d-sday 
of theta éame-month and year—=(there is an er-' 
id ror, perhaps a clerical oney inthe. date,) and 
dell redbnded.in the parish of St. Charles, the 15th: 
a » day of May, 1820. 
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puan 1e We maintain, that this deed'is: not vallid.ag By 
‘wore +t Thorigagey to affeet: immoyeable: property iy. 
thie state: tasra-principle of ; universal jupig,: 
carrie Sem " prudence; thiatimaioveable property canal, 
» be disposed of; agreeablyrto, ‘the tawe-“ofigh 
state in which’ it>isvwittrdted. Our eoderhy ‘ 
' made. exee ptions :to:this«prineiple,: itv faveup, _. 
/ of ceptain: wills and marhiage-settlements gait 
‘sidf, dobelievey imyfavour of any. othentvor cl 
réspectitig-realsproperty: With regard tomnhe. 
‘ebutract'of mortgage, our coders particulaty 
» rigid. “Ttideclares,\p.,452) art. 6, that thei, 
, Ro conventlanab mortgage, except that with 
is veapresslf. stipulated im the act of wifi: 
- made:between thespartiesseit-is never urmld 
‘s#toods and is hot inferred fromthe + 
~theidetc This provision, respecth : 
of the actpis as strict'asthatwhieh: me | 
) that a mortgage, verbally stipulatedsis not vali 
and it woald heel heotjo teste 
verbal mortgage. ‘thoagh. it’ mightibep 
‘some 'other stateywoilld ssiihthead ptopetay , 


‘Loujsiana: ‘Our taw hangetao enna 
of 'the gear WB17) 124, § 6, thatno convent 
“mortgage sbialt™-be valid, unless’ the“sum, for § 


- whicti the sarde shall have béen givenpbecen | - 
fain anid explicit: * Now, in this deedt@ Mor 
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‘OP THE STATE OF LOUISIANA. 


-epison, We find that-although a gum ismention Eas’ “te — 


ed torsecunerwhichuthe-act is given, yet the -w—~ ; 
wvagduntweally: toybe secured is'uncextain, de- ee yn 
rapending on the-erent of alawetuiter » Suen our 
ga eourt,it is struey, hiae decided inthe | 
ofBaron ¥%:‘Phelan,-4 Martiny 8%, that a . 
|. :biltof: caleytakensimconnexidn with. another 
‘| >iustramentof. wtitihgybyswhich iteappeared di 
e \thitivothe property was givénitolsecare.the =. 
+e 
* 
~ 
< 






















$s2 
— + = 


me «paytuent-of ‘a debt; :could:be.contidered only @ 
iy fy amaimortgage-of that property. © If_this ‘deci- 
piss should stillappedr eompatible,with the 
robitory provision of the cod® which ihave. 
dpe eited,at must. be ou: theigrotind that: agree- 
ments are fo bes@onstrued aécording toa the 


i or apanifest intentiorisiof the parties.» But, omthe ee 
ay = a #ery same’ground, this: mortgage must be held ° — 
ita =» ‘Voids acconding}to,tlie act of 1817xp -s: eo *'4% 


lid} aft Foreon.expmining with. aftentidd. iinieen, 

Naf « nditiomof defeasance, itowill lieseen that the: 

| . yaunivder which. thie mortgage wasreally given, 

+ alfeg. not ,certaimatdhe,time of executing the” 

| a “aleed {tygt although a-certain sumwas on of. ae 
| io. yétthatet wasi\thé true and manifest intention oa 

fa. » Jofaheyparties,, that, the. amount of it should , 

en) .ealtimately<depend upon a contingent Sees eee 

or. oi Mathias, whether the deeision,of the court be *. _ 
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eat Pi District. for or against us..oMm, the, first, ground iof ex. 


oe a ception, this ,act,,cannotubeheld. valid as 4. 


Taonga 
_ mortgage,-in this states tre. idewpepnbart tay). 


capa s Sxn- 


Dies The next..opposition»is on: ees 
Whitehead, who claims.undena:jadgm 
recorded in the/ parisheof StCharles,. 
17th,.in the yetr 162}.» Oundeed, of-saleythe 
court wilh recolleet,;was'retorded ,there.on.) 

. the 17th ofsMatchy of the eine spon Bat» 
@ it is objectéd, .(and the fact is ‘admitted by) 
the attorney on-record,) that this recording ob, 
purs} Pid, made’ without: any order.of cou 
Thi “cireuristanice can have no.effect on > 
question of precedency of claims.» If the ’ 
ever did intend that ‘the vendor's privilegew. 
must. be, recorded,’ it is»only, as. ‘the law it 
self declares, Civil Code, 464, art. 52, in ws 
® to protect,the® good faith of third: persons, « 
and to” ‘pebvent "fraud andwagain, let Jars», 
tin’s Digéty: “pa 04; the legislature declare): 


* 


-— —_ > ai» Oe ae —_e = 


in the last section of the: very ‘ act ony whieh } 


our opponents rely,. that! the formality of ‘re-> 
cording prescribed. by this. act, i one ¥ 
solely for the benefit and’ information-of* th 
public. If the parish judge has: 


the deed; without being duly autherized todo’. 


so, he and he alone is blameable. ‘The'dged 
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: oncerecorded, none of the evils, against which Basta ‘District. 
it was'the sole purpose'of the law to provide, ao 

' can be apprehended. But/lfeelso confident on . 
‘ther principle “ground ‘of out deferice against "mes. 
Morrison's claim, whichwill ‘equally support 

usagainst the claim of Whitehead, that I do 
‘not'suppose the court will feel it neéessary to 

enter mto afy ae, oa of’ this last point. 


eit 


nnen, for the defendants. The questions 
no r- presented { for the decision of the court, 
arise from the cohflicting claims made by two 
creditors to the proceeds of a plantation, the 
roperty of I. K. Smith, an insolvent debtor : 
nie Morrison, on the one, part, claiming 
15,000 dollars out of them, by virtue of a mort- 
gage the ue first 1 recorded tn the parish where the land 
, is situated d 5 and the heirs of Trudeau, on the 
' otter, asserting their right to the@whole by 
: " privilege, as vendors. r. # 
The facts of the case are few and undis- 
puted ;* “the law only, arising thereon, is the 

| -sgurce of controversy. S.. 
On the'Bth October, 1816, the ees of Tru- 
" dean sold to the cenclvent, by adeed of sale 
given before the parish judge of the-parish of 
» Se. James, the tract of land situated in the 
a of St. Charles; the proceeds of which 


e 4 
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Kast's District. are now in litigation. By the deciosti i 


Jan. 1833. 


mae: mortgage was reserved ii favourof the ven 

anni’ 

dors onthe premises; bat it yas not.re 

Sara a in the parith of St:@harles (where thé lard 
sifuated) fintil the 17th of March, ‘1821. . 

On the other hand, James‘Morrison ariel 
that he should’be paid in priority to ttie eit 
of Trudeau, ‘the® amatmt - of bis mortgage, _ 
which was duly executed i in thé state of Ken, 

» tucky, in the common law form usual'm Gt 
state, on thé 23d of June, 1§19; and: record 
ed, by order of the judge of the district coum 
in thé ,parish of St. Charles (where the land is. 
situated ) on the 15th May,’ 1820; nearly. one; 
year, prior: to. the recording of the mortgage 
of the heirsiof.Trudeau. 6° Sg eA 
Two iustalments-of. the purtchase-money,y 
amountiniga.50,000 dollars, had been paid by | 
Smith ' P Viously to his failure’ gince which. 
the heirshof Trudeau, by. atrorder of * seizure; 
and sale, granted on the-mottgage stipulated 
in the deed-of sale, have ‘caused tobe sold |% 
by the-sheriff, the plantation. for $ 000;"a 7B , 
sum barely sufficieftt to.cover their. lemaud : || a: 
and have become themselugs the purchasers’. § 7 
aiid possessors ‘of the plantation ; ; which. was ,; 


the ouly property in the state that the syudio a 


& 





Pd ry 4% 
, 


orgitt. sare QE: midi ANA. 


~ 9 
, 


bs By if the in inegivent b bas Revive’ for.the payment Bieta rae 
> a tife jut debts-of his numerous, creditors, spate 
i ae | jtdgmehiagainst the sy ndic hag. been ob- ai . 
; _ failed. byMortison, for the amoung of *hiss nies. 

2  torigage ‘whieh he: insists should be paid hy 


: ‘’ » 8 
‘}:. * . 


the fiyndic, oat of the proceeds of the sale of 
the: plantatioti,* prior 40.1! the payment ‘of any 
rghheterettitor ad 1 
¢ Suth ih substance are the facts, out of which 
ithe preset contrdy ersy springs j the solution 
of Whieh involves the decisian of but a single 
ee law: Does the vendor of real estate 
Y preset ve his privilege’ thereon, for the purchase- 
eS sibney unpaid, if he neglects to record the ‘deed, 
' ‘which chetites his privilege, in the parish awkere. 
tha bind ¢ is situated 2 > If this question ig solved 
é cin the: negatives, as | maintain, jt ‘should be, 
by ‘ahere ayiill be ne difficulty. on any incidental 
a) uestion arising*out of the cause. 4 
re The privilege Of the vendor on real, state 
ad eanfot exit under our laws, in any other Way 
id | @ thant by the dead of sale. ‘For as lands can he . 
ay q conveyed by. deed only,, (Civ. Code, 3Th, art. 
ds, ; 241.) it llows'as a corollary that the privi- 
Blege which i is cupated by the contract of sale, 
ae Beaunot, exist.or.be proven in any other way 


lic Phan by: the coniragt liseli, But we*may ad- 
“a. Ven. xt, _ gn , 


a >? o(@ .,' 
o 
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vance a step: farther add asses t,.tha} if gp the | 
face of the deed the prigilege dots et: el i 


8) id 


the Agia wk it could not bé drdwii from others ft 



























ysourcess, suctfas a counter-letter Bic, 5a dekh 
the vendor has ackyowledged ‘the payne t i ‘ , 
the purchase- -money, no privilege would * t v3 
for the payment of thesnotes Ke., , which. T i 
have been takeg’ instead of money. be 
principles are fully established by vatriogs ‘any "y 
thorities ; Domat, |. 3, tit. 1, ‘§5, n. 4, in nrotis we 

, om 


1 Persil, Régime Hypothécaine, 158, 9. 10 Mi 
lin. Répertotre ¢ de Jurisprudence, 29, al 
leg de Créance. It then may be safely ass 



















ihat-the privilege of a vendor of real e ite, iF 
as the accgssgry of tlie contract of ‘sale, Pi 

i) a 
rives as wéll its existence, as its fore) has ‘ 


the contract only, as far as third persons 4 i ‘ie 

congemed. The.contract offsale may bil Fa 
in fujP force, while the privilege of the,yes 

may have been, waived or destroyed. * a al . 
these principles establigheds let us ‘Idok 4 fe k 


" positive prov isions of the’statittes ofthe’ stalt have 
e 


8: 


on tle subject., The first act of the legis 
ture, to athch r will call the atterition of jh | 

=i owmce 
court, is tifat a 1810. 3 Martin’s Dig. fa ‘auth 
By the fourth sectign ‘of this act, “no ins qm i 
ment stipulating a nfortgage shall ‘ys 











og | | 
oe r oti LOPISINAS 5 ae 56s’ 
+ effect adabi thitd aetsorst except from the iets — 
y ‘saa whic the same shall have “been eating 


Truprac&at. 
‘co deq ihehe- ollie wf the judge ofthe Parish . a aii 
wifere® the | ‘hypothécated property#is sittia sam. 
i rhe Theanorigtge therefore of: thé*heirs of 
4 "Dyideau, which'was stipulated in their favour 
» Hy the ihsplvent, i is eleadly of no effegt or’va- 
Iidityeagainst bh his creditogs, who’ assuredly are 
third, pe ons? And though the “tele 2 their 
‘petition, ave avajled themseiv@ of this mort- 
» gageto obtajn théreon the order. of sale of the 
- plantation, under which they have re-entered 
session ;so plain are the words of this 
| "section t of the statute, that no claim by veiee 
af their mortgage has been.urged : indeed, ‘it 
s"~ | appears.to be abaridoned., . 3 
. AY “h,is fhe ‘privilege of. vendora® hidylevdt, 
at eo which thetr €ounsel insists ‘Nias hot, t een». 
dost. *Lef*vs tlfen exaniinie” that bold. “The 
tevéith sectioh of that act, 3 Martin's jest 
Ma ¢ on to enact, that “ po potgrial 
fact ®co cerning imfhoveable property shal 
yhiave * ‘any ‘effect agairtst thicd petsonsf uftil 
: ™ carfle esha have» béen récogled ih the 
.* Ofjce. 0 ofthe judge of ‘the parish, where 
such itumoveaile property is sifuated. » By 
) Bice ‘section it is a ‘that between the 
"8 y sy 4 .. 


¢. a, 7 














end 
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.poses. But. not so, as regards thin er. 
‘sons. Now’ the privilege*of ‘the ‘vendor fi 


“ 
é Je | 
. ”. v. “ f 
; ‘Okses aN THE sUPREWE, CouRT - 
; a. if 
contracting® parties ndtariah. acts § or deeds 1’ 
ofsale, are to haye full-validity'gnd effattt; ag. 
. * ’ 
























to them they are good to’ all intents and pur. 
: % ° @ 


the plantation to the insolvent, as an accelgg. 
ry 6f the contract of sale, was gopd against J, 
him ;,but I insist that,, from the plaiu wopds gf 
the act, it can bave no force against ‘third 
persons. It is only by virtue offthe’ notarial 
act of sale, that this privilege can be estab. 
lished or enforcéd, as I trast I have already 
shown. .The heirs of Trudeau must Hesort 
ta the notarial act of sale, as the’ onby"ingats 
of establishing their privilege ; and eagaingt 
their vendee they hada right to use it; but 
agairist,third persons, “ it shall-have no effegt” 





. whatever may have beer: its, ¥alidity agai 












the contracting party. Phe Ergbifient tram oy 


from ghi8 section appears to mé perfectly ton 
clugyeagainsthe privilege asserte by, thé 
eirs of Trudeau against Morgison.”a third 
party: The. only, answer attempted ‘ta bet * 
given by their counsel, to tHe coficlusion 
which I have drawn from it, is that if this dept 
is not valid“against third peteons, then, the 
sale itself to Smith is not valid} and he coild 
not mortgage the estate to Morrison» _ By 





ee! 





alnst: 
bat 
eet” 
alinal 
raw 
‘Cob 
ys the 


third 
> be, 
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“this by no § means fiNlows. On: the contrary, E’st’n, District. 


Jan. 1823. 
the, deed gf sale is valid so far assit comgeyed ~~~ 


TRUDFEAT&AT 


* the estat to our. debtor. The, statute does vs. 
droge make the act of no effect whatever; but ata” 
t rouly dEplareg that jty shall sha noweffect 
against thifd pers hg . The ‘object of the 

statute was to. protect and fayour thigd per- 

SONS ; Tol to produce an ‘effect against them, 

but to do somet perfor them. It is not the 

sale! that Morrison. wishestto sét aside and 

annul : it tig ghat, priv, he Rehich the heirs of 

Trudeau say they are entitled to by the deed, 


for the payment of the balance of the pur- 





* 


i: chase-movey,. he combats :_ ; it is that this pri- 
 vilege may baye no effect against histgnort- 
gage. duly necqneg. that th the statute i is invok- 
ed i wn his, court wil rae. I trust, 


th 4 haath have ¢ apy sifect re him, 
‘gs -< égirects. But it.is sfid, that the 


+ 
bats. be an athe éoupsel of ot Morrison ‘is in 


_ co erin a, a th erg e Cértainly, 
ae nabs a greater « e an to con- 


re 

sider I vison as one of the parties f the 
deed ; fwho alone by" the» provisions bf the 
statute’ are to be bound by it. The statute 
_ prdlectsyall ‘Persong but parties and who- 
, ever wagonot a party fo. the deed, must be 


a A ® . 
CAES IN 'THE"SUPREME COURT 
Bast'n Diswiet. gonsidered as, included ‘nder the denomina” : 
we tion hs nt, persons.” 
TropravuWaL. 
vs. * The creditors, both of Trudeau a a . 
et Smith, have bi right, as third, persons to urge 
the provisighs gh of jhe § hae so far ag the, Yo> § 
tarial act of salen mi ay “effect against 
them. The counsel Mite hei Goal Trudea 
roe 420d 
admit ‘that their creditors might ‘do : 80 ; at: 
think it too plain, to nee urther argument, % 
that the cFeditays of Stith have. athe fame , 
right; for both-classes of sueh Cfeditors must . 
be considered, as Teeards the contract ng 
parties, third persons. 


The counsel for ‘the! ints, however, 4 
insistgethat ail privileges and. egal mortgages 





oe * 
out any necessit being recorded, , evord- 


ney ‘ 
ing tote, Rete of the the Civil ime -, 
54. If such was law. tt has 

First; by the’ act.o isto, alteady rats so ~ 


~ oe ey" 


as privile are c ted ¢ or e "ge eM rial 
acts, which Regge uo effect a ie 4a 


persons unless recorded; and, secondly ‘by the 4 
a 

act of 7813, 1 Martin's ‘Dig, 400, whieh be- 

gins by enacting hat all securities alge of, 

lands, BE slaves made By, publie officers ;” all, ‘e 

marriage contracts all fiual judgments and | 


have their effect pee tir - Persons. | with- 








2 y — 
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‘. awardseshall. be recorded within teif aap — — 


,» Mer in the office’ of _the parish jédge Of the vw 


TrebeauWa.. 


* spacial here he? are to-effect lands or slaves; vs. 
, dad conttides’ in the following yerds ; ‘and ne _ 
” “alisuretids, daldjeeogtact, judgmenis, sen- 
ences or decr@és aforegaid, afd aMbliens of any 
ature. ‘whatever, hdVing the effect of a legal 
- , Thorigage, which shall notsbe recorded agree- 
* ably to the prog of this*Wet, shall be 
utterly null and yoid to alntedits ahés pur- 
oges, except betweenighe parties thereto.” 
My réasons for maintaining that this part of 
-” the Code was in Pp fepealed by the act of 
1810, ‘have already -b iveny “Jf any doubt 
: gould remaifl with Fespert to the satgptibns of 
* the’ legislafive act of that years the subse- 
queut act of 1813 has ‘thost assuredly, render- 
Py me adbjec! | perfegily clean | ?Privileges 
hd. fegal mortgages by the ancient laws of 
. the seg éxisted to’ 86 great angxtent as,to 
iL< 
9Te @ purchase of real estate’ and slaves 
ie i gree hazardous; aitd again, t the se- 
t privilege and tacitmortgages,whiehgight 
i: , exist therebn, no diligence"r forésight could 
provide for the security of thé purchase; gainst ¢ 
6; all molesfitlion.” The evils*attendant oni such 


: ‘a'wtate of” thiigs had long been felt and. de- 





6 


o ° i 















OASES IN THE SUPREME COURT . 


“a i plored by the* community; the act ofer 0 re. 
ww medied but a smail portion of the evils exit * | th 


RUDKAUSAL. « 


vs, ing; and m order to effectually ahd addiquate. ‘pf rs 
a Wait od erg to them, the legiblacdte. enacted | 
the statute*of 1813; feictg carat all lien? a 

any, patur@+whitever, Soren by . © 


legal mortgage, to ge “Pcorded in order 

























give them any validity against ‘third Persons, fe 
~ But the GBunsel for thePaintiffs coptends, fF PF 
that #tie act of Pets, fas’ not impatred Kae i Be 

» ae 


lien of vendors; andgfhat’such hieu ‘or puivi: “ 
lege was not intended to be embraeéd by its ° 
proyisions: His argtimgnt is founded pn the” ‘th 
definition of,the’word ortzage, foiind™ in “te an 
Corde} ayd onethe’ diatiiction ifich he thjAKg * ‘be 
there is betweén “a legal mortghige ‘and “the ? yi. 
privileges of, the vendor. That. he fins tdlgeri: i, 
an erronebuy viéw Ofethis par’ 0 shi Ehejcci™ a 
{ as any next’ to shows and io satisfy Me™ ) ie 
court that, as well by the det’of 1813 as bys |. f 
that of 1810;the privilege’ ‘of they, Aa8e Sfrenl if 
estate igpost, agMegdtds" third peo if oa al é 
corded The whole argument rests upon chow” 
ing thatthe’ pr ivi of a vendor of real estate " 
' is som hing notiteladed’i in thé terms, % flecade 





_ mortgage 5” tor if such privilege iPothi in 
effect but a legal mérigage; if¥lis dlien having. ; q 











, 

es 4 

ay 

3 j 

vi 
a! 


\ 
we’ 
4 ‘ 
y 


, 
’ 
% 
4 
‘ 
. ¥ 


ae 


) a 
if 


4 


me: 








. + THE STATE OF LOPIa Ama. 


%, 


E ae D 
the fe! x a legal mage ge, the statute requires “ yaa. 


_ it'to Be tgcdrded, to wily any validity against wae 
-thigd persoffs. ’ ; _ Taopenvian, 


Smitu'’s Syy- 


Weare fitst referred pale definition fa sa 
morgage inthe @tv. Code,"453, art. 1b 6 The 
s moflgage is a contract by which a‘ person af- 
‘feetf the whole of his property, or only some - 
‘part ¢ of’ ity in favour ofa ther, for: ‘Séeurity of 
“an engagerpent, but without diP@stinly hirhself 
. of'tlie possession thereof? fs 
Nothingycertainly,can be more anfortunate 
‘than ‘this definition. ye tead of the: defini- 
‘tion of abgenus, “it? gives that of a speptes ; it is 
‘but the: description of a conventional. mortgage, 
when if should “have. inéluded the other two 
_speciess lezdl and d judicial. Omnis Yi ifinitio in jure 
ciel, : peritulosa ¢ est “rarum est énim, ut “Ron sub- 


Des 


af wertMposstt. Deg: 50, 17,202. Nothing, there- 


+ fore, favourable to the argameéntof the.counsel 
fomthe plaintiffs, can be deduced from ‘such 
ition, * Without regarding théh this Ser- 
our legislators, let us. examine into t 
divisiog ‘and classification high they flave 
mang: ‘of mortgages. | | 
We é are infofmed (Civ. Code, 653, art. 4) that 
there. are three. sorts of mortgages : ‘ 
1 The conventional, .. 
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2. The judicial, and” . +e git 

3. The fegal or tacit.’ \ wg Sy . 
Again, it. js stated (idem, 457, art), that pit i 
der another view, moURErt may be aie 
into, s ? *, 

1. The simple morighge, ood: 

2. The privileged’ mortgage.’ or 

But furthermore; we learn (ibid. art. che at 
mortgages mily be affiaed into, 2 

1. The generat mortgage, and ef 

2. The special inortgage. i yet 

Now it is evident that all mortgages, ae 
every nature or sort Whatsoever, mustabe either’ 
general or special ; that is, must effect some one 
particular or foot immoveable ; or, in: gener. 


‘ all the’ immoveables® of the debtors * The 


terms général and special;thereforeyy include 
all sorts of mortgages. ot) 6 mal 
‘Kis equally evident, I think, and undeniable, 
that every mortgage of whatsoever naturesor 
sorgymust be either a. simplevor a privileged 
mortgage. The four terms; therefore, | 
specttl, simple; and privileged; are merely deg, 
cripfive of thé nature‘ or effects of the* di 
ent Sorts of mortgages ;' which»are three, The: 


conventional, the* judicial, and the legal. This 


, distribution and division of mortgages is that 
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of Domgt, 1. 3, tt. 1.'§ 2, from whom it would Est» 
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seemthe framers of the,Code intended to bor- . saesdee 


ag orca 


row if, There are,then, but three sorts of mort- 


Sautitin’y ‘3 Syn- 


gages known to our Code; and under some pres. 


oneof-the three, gvery montgage maybe class- 
ed, whether.it isqgenerql or. speqal, imple, or 


. pridileged ; which words are solely intendéd 


tohrk the qualitieg,thataiay, attach, fo them. 

é, or. asatis other- 
wise called the privilege thewendor, Civ. Code, 
1457}.art. 29, cannot‘be ranked either among 


‘the conventional og, the, judicial, mortgages. — 


There-is»but, one. other class of mortgages in 


| which itganhe placed the legal: and. to that 


. FeeFe 74 + ta 


it evadentlyebelongs,. ay ga pe 

4A legal.mottgage, (according .to the def 
nition ofyour Civ«Code,.454, art. 45) is that + 
which proceeds fromthe Jaw, without any 
express covenant of the. parties ; but.which is, 
notwithstanding, grounded Omatacit consent, 
whieh the»law,presumes to haye been. given 


" by-him on whose property it.grapts thisnort- 


gage; therefore it-is also.called,inlaw,a tacit 


. Mortgage.” This. deGnitionvisyap correct a” 


degeription of the privileged mortgage, o8 pri; 
vilege ofthe vendor, as language ean give, The 
Code then proceeds to.give various éxamples of 
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ny, cautions us against supposing that.thep ag 
all.’ “« To the divers sorts of legal. mort@higes 
mentioned in this title, must be added thogg 
which may, bave been gmitigd in the above 
enumeration, and which may have been 
tablished in,ether parts of the present Cofled 
It is wonthy,, hédwever, of very « particular 
remark, that, among the, aumber. of legal mort, 
gages enumerated difectly following the defy 
nition of a legal mortgage, the framers ofthe 
Code, 457, art23, have placed.an example wh 
the. privilege of .the vendor of.,real. estaig 
“ Co-heirs have a legal or tacit, mongage* 
the property, which, has, been theyobject 
partition, from 4h@,day ofthat partition, | 
«the warranty of their respective pestions, 
well as.for.the returns of money, on the shares 
For, on consideration.ofthe.nature of the cole 
tract of the partition among Corheirs, it is.cem 
tain, that in the partition, of real. egtate, they 
are matuallyvendors and yendees;, and.therg 
fore this tacit or legal mortgage is to sechng 





: the yendar his.purchase-money. ,Sueb ig the 


yiewstaken of this mortgage by she civibk lps: 

writers.  Ferrigre,.Dactionnairerde. Droit, verbo 

Soulte. Soule, est unesomme. qui se paye 
a 
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forme 4 de ‘eppilteaede par un des copartageans @ East's District. 


Pautre," pour fatre par ce moyen que leurs lots soient Fm 
Trupeav&at. 


égatke. inst ‘souvent. dans un partage un dae vs. 

meuble est mis dans ‘un lot; a la charge que. celui mitch _ 
cruel il échoiramgera oblix€He recompenser les au- 
res copartageans' ‘el argent} pour rendre toutes les 
pottions égaless* dei Eicths cute 
«(ei terme vient de polvere #car test une espece 
de solution ou de: “quai se fait aux autres 
copartageans “de lax portibn duels” péuvaient avoir - 
dansunimmenble, + a 

Pour ee guivest di 'privilége'de la soylte de par- 
lage “I est’ sur'te tott'de Vhéritage gui'la doit ; et 
non passur uneipartic seulement.” fag 

‘Ge Merling"Répertoire’de Siurispradence, verbo 

Partage,38 3 “ Lesbiens conlposant le‘lot de chaque * 
copartdyeant, sont hypothé gtés par hypotheque pri- 
viléziée,’ d toutes Veobligations ili dérivent du 
Partage, telles que sont Teigetour en ‘detiiers ow ren- 
tes'dont ce lot. est ehaigt, Vobiigation de garantie‘en- 
vers les colinitiers auxguels sont €clius les autres lots, 
les tapports des sommes données ou pretées G'quelqu’- 
wn des cohéritiers, et ‘enfintoutes les prestations per- 
sorimellesy dont un héritier" peut etre hi envers ses 
tohémitiers.” 

« Cette hiprthiqueprivlépite doit produire son. 
efet dans le cas méméan le 'Partage.q été fait sous 

* . * 
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Fast'n District. seing-privé.” 10 Merlin, Répertoirg de Juris. 
as prudence, verbo Privilége de'Créance, 13,7 « Le* 
a cohtritie? réclamant sur les immeubles dela svibcess 
— ston, .uné soulte ou la valeur, des biens: dont il a, été 
évincé, doit étre consttléré commen vendeur d'une 
portion des biens gut deveitent composer son lot sve 
quainst, son Privilége, a cet éyard,” se eonfondset 
s"tdentifie parfaitemépt a avéecelut du vendeur.” 
See also, b> Pandétt Heshcnitesy: 183.1 Cen 
> stl, Régime Rap eos 185... Code WVapoleony 
n. 2103, § 3. * AY ie, We etal 
But to return t6 the point*whieh t haveun 
dertaken to establish; that’ the privilegept 
the vendor ig included under ‘the class:of' dey ' 
gal or tacit mortgages. ' Thiseprivilege: issexs 
“ptiessly termed ‘a Thortgages Civ Cade, pei i 
art. 29 ; ‘and ‘The privilege of thetvendor,u 
in the English text, vis‘te¥ified in the “Frenth, 
Phypothéquérdu vendeuroe ty, this point of view, 
the writers on’ i eneevhave. always 
regarded. ibs: vidier therefor¢ is it 'fogithe conn 
sel of, thé plaintiff, to maintain: that .a privi- 
lege is something different from @ mortgage: 
“ L’hypothegte, est un dfoit réel sur une oboge.ap- 
partenante au débiteur, qui tenda assurer Vexécw 
tion de obligation, au moyende la préférence qu'elle 
attribue au eréancier nanti de ce droit, sur les-autres 


créaneters. . * . 
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ie préférences pour cause, ou la faveur due a la a. 
eréance,. ou la propriété, sot du. contrat, sott delace wa—~w 
complistemnent des formes qut donnent a Vhgpothéque —— 
mi gfichei té. '» by —e 

» Cette d iférence dans les causes caractérise deux 

genres Phypothéeques, dont Vyn opnserve le nom 
. Phypothéque, et Pautre prend’ calyi de Privilége. 

Le ; Privilége n'estgdlonc? a proprement parler, 
guunedypothéque privilégiée. ° o 78 
, Eg effet, le Privilége est yn droit accessoire G une 


créance, puisqu’il ne peut apparkepir qu’a un créan- 


‘ aer. ‘Le Privilége est.un drott réel sur une chose et 
* wurde priv provenant de la vente de cette ‘méme chose. 
Ge droit réel affecte la cho¥e engagée, de mantere 
qu'il la suit dans les mains dé taut possesseur, WM 
mmoinelorsqu! elle est immobiliere. Pay 08 

» Tous ces avanfages ont communs a Vhypothéque 
ham Privilége : leyr gaiuglere distinetif consiste, ent 


cewque les hypothégues prennent leur rang de la prio- 
rite de Vinstpyption ou du titre, au.lieu que le Privi- 


: lige, obtient la préférence sur toutes les cPéances hy- 

+ pothécaizes, lors méme que le titre serait postérieur 

enda.”s ‘10 Merlin, Répertotre de Jurisprudence, 
-verbosPrivilége de Créance,7. - | 

The coarisel. for the.plamtiffs, it is true, ac- 

. knowledges, that the privilege of the vendor 

is a mortgage ; but maintains that it i not in- 
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cluded in thé three sorts of mortgages, conn 
tional, judicial and. legal, into which- the Code” 
has divided <all mortgages : and, in ‘girder to 
show that there must be.a Seurth sort of morts* 
gage, he, refers us'to a definition, or quality 
which he supposes will attach to all legal’ 
mortgages ; é. ¢. that a legal of tacit mortgage , ' 
affects all the. estale ofethe debtor againsh! 
whom it ‘eifists. But this is not ‘trugs ce 
tainly as it regards some of thé tacit or peal 
mortgages, mentjonéd by the Code, partici ¥ 
larly as to that of co-heirs, Civ. Code, 457, “| 
23, for the reasons already adduced by meri ¥ 
prove that such legaf or tacit mortgage ie in noe 
fact, nothing moge* than the privilege of the 7 | 
vendor of real estate. . The argument then at) 
tempted to be drawn fone this source by the 
counsekof the Plaintif.jmysgbe considered ay | 
without foundation. And ip tonitradiction 7 
him, I may boldly assert, that, thegien of the | 
vendor of'real estate.and:that of’ a co-heir, are’ 
not distinct in their nature and, charactery but 4 
perfectly analogous, if not identieal’; ; though 
the one is termed a privileged mortgagey-and: . 
the other a tacit ordegal mortgage: "= = * 
All the distinctions and definitions by which: . 


‘it has been attempted to prove that there are’. 








OF THE STATE OF LOUISIANA. 577 


ee. “ah East’n District. 
“I. more than, three sorts of mortgages known to ©. ines, 


DER”: outlaws. having "been shown to be unavail- w\—~ 
Truprav&an. 


od | ‘ ing: ft inst necessarily. follow, that the fitle - 
to. mil obmortgaige created by gn act of sale, mast be i 
ont | iiked amorig legal or tacit mortgages. 

ity," : sTot the iistance already adduced frém the ° 

gal Gul Codey of a vendor's privilege being term- 

age ) ed a tacit or legal mortgage, another may be 

Inst} added from’ the Spanish law, whieh i is still in 

- ‘i full force; that'of a minor ondhis, real éstate 

gal vsold.- 1 Sala, 385, Part. 5913, 25. Several 

Ich Bot F other iustances of what are termédin' the Civil 


gt, 
e” 


“th 
4 ‘s 


oe 
» in 










God. privileges, or privileged mortgages, being 
deiomirtated i in the Spanish law, tactt mortgages. 

a my betfound i in the Curia Philipica,’ 364, Hy- 
thes pote n. 31,°32, 33 and 34. © And in, Ferraris . 
| ANE Bibliotheca, verbo Hypotheca, nb, 20. 

the ' ItanuSt appear then most ,Srtipfactorily, [4 
d ah appfehend. that the terar/gal mortgage, agree- 

a ie ably to the definitién sand ‘the which is made 
the. of it ip the Civil Code, and. by the writers on 
Are the"Spariish law, embraces mortgages which 
but.» affect only a particular immoveable; and it 
ugh | should hot’ be restricted to mortgages” only, 
and, which affect the whole real estate. 

¢; We now, then, naturally arrive at the 


rich: main ‘part-of the controversy. What mort- 


aré '; ° 
Vota xn. 73 
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a a gages did the legislature mean to include. | 4! 
w—~ der “allliens of any nature’ whatever, havjig “8 
TavpeavSAl the ‘effect of a legal mortgage ?” Not those ts 
Surna’s. Sex- only specified in the, title of the @zvsl’ Cel ne? 
which treats of legal: mortgages ; ‘for we fate | wit 
_ told, iv. Code, 456, art. 26, that: ‘some “thay | nol 
have been omitted in the _humeration thete’ hon 
made; arid thérefore, ‘all ‘which may have, pro 
been established i in other parts of the Coderate of. 
to be added. Bat to these, we~mist adyy unt 
such as existed and were éstablished by the’ sen 
Spanish law? for they were never repealed! mse 
We then may safely assert, that all ‘legally afle 
tacit mortgages established in any part of the dtl 
Civil Code, or Known to the Spanish law; wel pd 
“in the view of the legislature ; and that ito cha: 
intended to mak@ them ‘all «utterly rulad~ #4 
* void to all-igténfs and purposes, except v's 
tween the — thereto,” if not recone feet 
agreeably to the provisians’of the act of 161% rege 
It is not barely legal mortgages, whetheres cise 
tablished by the Civiltode, or the “Spailal] 9 
Jurisprudence, that are declaréd to-be nulli T 
not recorded ; but every “lien of any nature late 
whatever, having the effect of a legal mortgage! Tent 
Legal mortgages, technically so termed, most] 0 : 
use 





be recorded; all liens also, which have the 


7 
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ine | same effect.. The term lien, is familiar to the Fagin Disc 
i fqn law; and in its most, usual accepta- — 
host tion” signifies an obligation, tie,.or claim an- te I. 
Col pexed tq,. or attaching upon, ,any property; pics. 
"hie without satisfying’ which, such property can- 
tng | not be demanded by its owner; droite reten- 
hete’| am. fn which a¢ceptation.of the word, the 
have) property is. supposed. to be in the. possession 
erate of.the creditor, . holding.it from the debtor, 
day until; the lien, shall . be discharged. In, this 
y the! _gense, itis evident it was not intended to be 
aley | wed, by our legislature,as thegproperty to be 
ral afected,.is supposed . to be.in the possession 
f the athe debtor. 
weil , Phe lien of the vendor of land for the pur- 
tive | jase-money, is, well known.to the common 
band lay; Sugden’s law sof vendors, ©. xii. 7 Wal 
rtibe. | 4's Bac, Abridy, 147. » Andahas the.same ef-, 
rdett  fect.as our legal or tacit mortgageAso far, as 
11x) ‘egatds the landsold ; and corresponds pre- 
eres] cisely, with onevof the. legal or tacit mortgages 
aileh| specified in our Cif Code, 457, art. 23, 

valli That.the privilege of the vendor of real es- 
ature) ‘ate may. properly be termed a lien, ,is,appa- 
age'| rent from the interpretation given to the term k 
mus} 12 the conmon law books. « Lien, is a word 


























used in the law, of two significations; personal 
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— < ee lien, such as bond, covenant or contraét soand | 

—~~ real lien, as judgment, statute; recognisange : 
Baumwaeeale whieh oblige and affect dhe land. nal 

ae Ley” —Jacob’s law Dictionary, verbo Léen.* Such 

liens as. these then, * which proceed: fromithe |’ 

law without any express covenant of the>par. 

ties; but whichis, notwithstanding, grounded 

on a tacit consent, which the law.presumes ty 

have beengiven, by him, on whose property 

it grants. this mortgage” (tv. Code, 454, ar, 

15) or lien,»were contemplated to be embn, 

ced by our legislature under, the expression, | 

“all liens of any mature whatever, havingithe | 

effect of a legal mortgage.” Two cases) in ! 

1 

| 





which the vendors, of.real estate hold+-this 
mortgage, have.-been adduced «by me; yon 
from the Civ. Codex 457, artz23, that of co-heins; 
and one, from, the Spanish. law, 1 Salad, 385, 
that of aaninor,for the purchase-money of his 
realestate when sold. Poe cg 

From this view ofthe subject, think itp : 
pears evident; that the legislature interidedto | 
make it imperative; on the vendorvof .feal'es- 
tate, to record the act which creates his pri- 
vilege or lien, to render itwalid against third 
persons. 
A docket for the purpose of recording “ aes 
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of side; donations, judgments, or other tilles of East's District. 


mortgages” has always ‘been kept by the re- 
gister: of mortgagés; Bigthyunder the Spanish 
and American goveriménts. See Civil Code, 
467,’ art. 62. \Novisima Recopilacions'l. 10, tit. 
16, Ll. 1-3: “Aud ander botli» governments 
it Was required that»\ereditors, who have a 
premjlege or a mortgage’ on immoveable pro- 
perty, should register their titlesin the cases, 
and' in the manner direéted by law, in order 
to pursue’ their'claim*against the property in 
the hands of*thirdpersons. Civil Code, 460, 
art 41. NovirRecopilacion, abd. All prudent 
and diligent persons; enregistered with the 
re@prder® the titles whieh ‘gave thema privi- 
lege or a mottgage; particularly the vendors 
of real estatej'ds we may, safely infer from the 
fact, that-ve such controversy as the present 


_ has heretofore arisen before our courts. 


‘ The interpretation which! have given, to 
‘our statutes, in thevabove. view of the. vendor's 
privilege, brings ‘baek our jurisprudence to 
tle Same prinéiples that existed under the 
Spanish law; which, in‘my opinion, should be 


considered as'a-corroborant argument, in fa- 


vour of the intentions that I have maintain- 
ed the legislature had in enacting the insti- 


Jan. 1823. 
aan A 
by u&at. 


pineal 3 Sxun- 
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tutes of 1810 and 1813. As a general prinei- 
ple of the Spanish law, the vendor of real es- 
tate held no hen ongaitimi/ege'on it, when sold‘on 
credit, except wheré/ammortgage was expressly 
reserved and duly recorded. 

“« Si al fiado fue vendtda la cosa; no se tiene en ella 
ni en su precio la prelacion del domanio por la deuda 
de su precio, despues de lattradtcion, 6 posesiong:por 
transferirse por ella el dominio en el comprador, y 
mediante’ el derecho en sus acreedores, segun una ley 
de Partidas y unos textos del derecho evil, y lo tie 
nen Bartulo, Baldo, Angelo, y Alexandro, y co- 
munmente los Doctores. »¥ en,duda, entregandose 
la cosa vendida al comprador, es visto. haber fé de 
precio, 6 ser al fiado, sino es que el vendedor pengase 
que luego se le habia de pagar; como le dice Gregorio 
Lopez.” Curia Philipica, 415, Prelacion, n. 8.— 
“If any thing has been sold on credit, the ven. 
dor has no privilege on it for the -purchase- 


money, after a delivery of the possession ; be-', 


cause thereby the dominion .over the thing 
was transferred to the, purchaser, and by law 
to his creditors ; aecording fo a law of the 
Partidas; several texts of the Roman civil law; 
the opinions of Bartulus, Baldus, Angelus, ‘Al- 
exander, and generally of the learned. The 
delivery of possession, in a doubtful case, 
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would be considered as proof of a sale on cre- © 


dit, unless it was understood that payment was ~~~ 
TrupeauWat. 


‘to’bé made immediately.” ‘See Part. 3, 28, 46.* 
Febrero, -part 2, l. 3, ¢. 3, § 2,n. 186, 7. Salgado, 
in Labyrinth. Credit. part 1, c. 14, n. 78. fov. 
Recop. 1. 10, 16,.1-3. Pothter, Contrat de Vente, 
n. 318, 322, 3. 

How far the counsel of the plaintiffs is sup- 
ported, in considering the privilege of the ven- 
dor of real estate of the most sacred charac- 
ter, may be easily inferred, after a considera- 
tion of the above cited authorities. No such 
privilege,as he contends for, was known to the 
laws of Spain or Rome; and if this novel pri- 
vilege was introduced into our jurisprudence 
by the Czvtl Code, it was repealed by the sta- 
tutes of 1810 and 1813. No one instance of 
enforcing such a privilege, can be produced 
from’ the records of our courts, and I trust 


‘ there never will be. 


I have disposed of the principal obstacle 
raised against the validity of Morrison’s mort- 


Mn 





* This law has been considered as now in force by the two 
gentlemen, appointed by the legislature, to translate such 
parts of the Partidas as arelaw. I am happy to find my ar- 
gument supported by their unbiassed judgment. Should 
the opinion of the court coincide with us, the controversy 
which hgs arisen in this cause. may he easily decided. 





SmitH’s Sywn- 
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East'n District. oaoe, 1 will now briefly answerthe minor ob-, 


ww jections, which have been made to it. 


TrupeauXa.. 


vs. 
Smitu’s Sxn- 
DICcs. 





mortgage is supposed to be made, ig not cer=\ *. 
tain and explicit. From the proof, in the ~ 
statement of facts which comes. up with the : 
record, it is shown that apt and legal wordé.. ' 
are used in the instrument for constituting a.” 


mortgage, agreeably to the manner of forming 


such contract in the state where it was made, © 


The intentions of the parties is very manifest 
from the words which they have used: and 
they were no more bound to use any techgi- 


cal expressions and phrases, than they were | | 
to confine themselves to a particular language. ..” 


The words of the English language, which the 


parties have used, admit of no doubt imthe | 
mind of any one acquainted with it, as to the 4 


meaning of the contract which they intended 


toform. Equally clear is the writing, in show- 


ing that a sum certain and explicit, was agreed 
upon as to the amount of the mortgage; which 
was stipulated to secure the payment of a préé 
missory note of $15,000, given by Smith to 
Morrison, for which; when paid, Morrison was” 


¢ 


It is said, that no mortgage is expressly sti - 
pulated in the act of writing made between 
the parties; and that the sum for which the. | 
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to account for, in the manner stated in the ~ District. 


contract. 

In short, the contract is precisely such an 
one as has been recognised as valid by the de- 
cisions of this court; Bacon vs. Phelan, 4 Mart. 
88. Le Fevre vs. Bonigquet’s Syndies, 5 Mart. 
481: it was recorded before any oiher mort- 
gage in the office of the parish judge, of the 
parish where the land is situated; and there- 
fore,it should be paid, in priority to every other 
claim, out of the proceeds of the plantation of 
the insolvent. 


Hawkins, for the claimant Morrison. On the 
oth day of October, 1816, Trudeau conveyed 
to John Kelty Smith, the land and slaves, the 
proceeds of the sale of which, is involved in 
the present controversy. 

The deed of sale was executed before the 
judge of the parish of St. James, the land 
and slaves sold and conveyed being situate 
in the parish of St. Charles. 

The deed, from Trudeau to Smith, was not 
recorded in the parish where the property is 
situate until the 17th March, 1821, several 
years after its execution, and not then le- 
Vou. xu. 74 


TroupEacX&at. 
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ct. gally admitted to record, wanting the order 


of the judge for that purpose. 

Upon examining this act of sale, it is found 
in the usual form, vesting complete title ip 
the vendee Smith; and stipulating (as is unj. 
formly done in Louisiana, where it is cop. 
templated to give a lien on the property sold) 
on the face of the same deed, a mortgage on 
the estate in favour of the vendor Trudeau, 

The purchase-money agreed to be paid by 
Smith, was $125,000, 25,000 in cash, and the 
residue in annual instalments of 25,000 dob 
Jars. 

Two instalments ($50,000) were paid by 
Smith. In the month of March, 1821, Smith 
became insolvent, and failed to pay two of the 
remaining instalments. ’ 

After Smith’s insolvency, but before the 
last instalment became due, Trudeau obtain 
ed an order of seizure and sale, under his 
mortgage stipulated in the deed to Smith; 
and at the sale, caused at his own instance, 
Trudeau became the purchaser at the price 
of $80,000, of the same plantation and same 
slaves, which he had sold Smith for $125,000. 

Trudeau has refused to pay over any por 
tion of the purchase-money, claiming to re 
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rder 

tain the same in his hands, to the exclusion of “— oa. 
ound all other creditors, upon the ground of his wx~w 
le in privilege as vendor. = 
Uni James Morrison, one of the creditors of —_ 
Con- John K. Smith, has interposed a claim for 
old) $15,000, and interest for several years; and 


€ on which he claims to be paid (out of the pro- 





au. ceeds of the sale of Smith’s plantation, so 
d by purchased by Trudeau.) as a creditor of the 
| the first rank. His claim is based on a conventional 


dol- mortgage and judgment, relative to which the 
record exhibits the following facts. 

d by More than two years previous to Smith’s 

mith failure, Morrison having obtained a judg- 

F the ment against him in the state of Kentucky 

. for upwards of $45,000, with the view to se- 

- the cure the payment of $15,000 of this judg- 


tain ment, Smith, on the 23d June, 1819, exe- 
his cuted to Morrison the conventional mortgage 
ith ; made part of the record. 

nee, On the 15th May, 1820, Morrison’s mort- 


rice gage was duly recorded by order of the dis- 
‘ame trict judge in the parish of St. Charles, where 
000, the mortgage property is situate, it being on 
por the same plantation and slaves sold by Tru- 
deau to Smith. 
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Morrison also prosecuted his claim on this 
mortgage to judgment, against the syndic of 
the estate of John K. Smith, in New-Orleang, 

His mortgage was also recorded in the 
mortgage-office at New-Orleans, prior to its 
being recorded in the parish where the pro. 
perty is situate. 

At the date of the mortgage executed by 
Smith to Morrison, the latter had obtained 
the judgment for $45,000, and which judg. 
ment was afterwards confirmed by the su 
preme court of the state of Kentucky, as ap. 
pears by the decree of that tribunal, also 
made part of the record before this court. 

At the date of the sale of Smith’s planta 
tion, when Trudeau became the purchaser, 
Morrison’s was the only mortgage recorded 
in the parish where the property was situate, 
and was so certified by the recorder of mott 
gages for that parish. 

Shall Trudeau retain the whole purchase. 
money bid by him for Smith’s plantation and 
slaves, upon the ground of his privilege a 
vendor? Or, shall he be decreed to pay Mor 
rison $15,000, with interest and costs, upon 
the ground that Morrison’s conventional mort- 
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gage, recorded in the manner pointed out by 


law, secures priority of payment? 

Pursuing the order marked out by the op- 
posing counsel, I will examine, first, the nature 
of the vendor’s privilege upon the real estate 
and slaves; and then the validity of the con- 
ventional mortgage relied on to support the 
claim of Morrison. 

J. As to the nature and effect of the ven- 
dor’s privilege. In Louisiana, as far back 
as prec@dent furnishes a guide, it has been 
customary where the vendor was disposed to 
retain a len on the estate sold, in the same in- 
strument, by which he passes the title, to stipu- 
late a mortgage for the purchase-money re- 
maining unpaid. This mode of proceeding is 
peculiar to ourselves. For in our sister states, 
the usage has been, first to pass by one instru- 
ment, title to the vendee ; and then by a sepa- 
rated deed, executed by the vendee, mortgage 
and hypothecate the estate to the vendor. 

The deed from Trudeau to Smith is such 
as was usual, and contains alike the clau- 
ses of sale, enfeoffment and warranty of title, 
vesting it fully and to every legal intent in 
Smith. Nor do the subsequent clauses of hy- 
pothecation in the same deed at all weaken 


svn District. 
Jan. 1823. 


Pre 
Trupeav&a.. 


vs. 


Smity’s Syxn- 


DICSs. 


ae 6 ae 
~~ 





ag. - e- ne a aie 


a 








590 


East’n District. 
Jan. 1823. 


OY we 
TRUDEAUSAL. 
vs. 

. §Smitrn’s Syn- 

pics. 





CASES IN THE SUPREME COURT 


the validity of the the title vested in Smith, 
Accompanied, as it was, by delivery, it was 
as perfect as our laws could make it. 

In treating of the property in the thing 
sold, it is declared, “ If a man deliver a thing 
into the possession of one to whom he had 
sold it, and the buyer had not paid the price, 
nor given any security, or pi2dge, nor stipu- 
lated any term for payment, the property in 
the thing sold will not pass to the buyer, until 
he had paid the price therefor. But if he 
had given any security or pledge for the pay- 
ment of the price—or had stipulated a term 
therefor, or if the seller had ¢rusted to him 
for the payment of it—then the property in 
the thing will pass by dehvery, notwithstand- 


ing the price has not been paid, and the pur-: 


chaser will.remain bound to pay for it there- 
after.” —Partida, 3, tit. 28, 1. 46, Moreau and 
Carlton’s translation. 

Thus we find our laws recognising, in its 
fullest extent, the validity of the title passed 
from Trudeau to Smith. 

If this law be sound, then Smith had the 
right to mortgage, sell, or dispose of this. estate 
to third persons in any manner he thought 
proper. And the title by which he acquired 
this estate, is just such as are in daily use, 
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with which our citizens are most familiar, and Est’ District. 


Jun. 1823. 


the nature and effects of which they most wow 


distinctly comprehend. 

No right or title can be vested in real estate 
or slaves, but by writing. Civil Code, 310, art. 
241. No mortgage, verbally stipulated, is 
good, nor can one be created but by writing. 
Civil Code, 452, art. 5. These laws were kuown 
and familiar to the proprietors of estates, 
at the date of Trudeau’s sale to Smith. They 
seem to have recognised the force of these 
principles, and hence, you find their deed of 
sale drawn in the usual form, vesting title in 
Smith, and “ hypothecating and mortgaging” the 
estate sold for the purchase-money. 

All these, however, say the able counsel of 
Trudeau, were acts of supererogation; that 
the hypothecary clauses, by which Trudeau 
obtained a mortgage, were nullities; and that 
neither the contracting parties, nor the judge 
drawing the notarial act, understood their 
rights, or their duttes—nor did the vendor 
need the clauses of mortgage in his deed to 
Smith. 

It is not surprising that this ground is taken, 
for, only let this deed from Trudeau to Smith 
be deemed, what the parties knew and stipu- 
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gage upon the estate sold, to secure the pur- 


chase-money, and there is no longer any 


ground for controversy. For the counsel for 


Trudeau has had the candour to admit, that, 3 


if their deed be a mortgage, as relates to the 
vendor, his rights are gone; for he has failed 
to place his mortgage on the records of the 


parish, necessary to its validity, as regards. 


third persons. 

But let us deem the stipulations of mort. 
gage in this deed, as mere surplusage; and 
then test it by the principles of law already 


quoted, will it support the doctrine of privi- 


lege contended for by Trudeau’s counsel ? 
It has been already shown, by authority 
from the Partida, if the purchaser give any 


security or pledge for the payment of the price, 


or stipulate a term therefor, or if the seller trusts 
for the payment, then the property in the thing 
passes by delivery, notwithstanding the price has 
not been paid. Suppose the deed from Tru- 
deau to Smith was an ordinary deed of con- 


veyance, without stipulations of mortgage, ' 


and stating, “ that for and in consideration of 
$125,000, secured to the vendor by the six 
promissory notes of the vendee, payable in 
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yearly instalments; would the vendor still ®#s™ 


have retained his lien, by way of privilege, «~~ 


against subsequent purchasers or mortgagees ? 

If this doctrine were to prevail. it not only 
prostrates the authority of the Partida, but in- 
volves an absurdity, in requiring of purcha- 
sers of property impossibilities. 

To whom must subsequent purchasers look 
for information, as to whether the purchase- 
money, for an estate sold on credit, has been 
paid ° 

He can look alone to the possessor of the estate 
with whom he contracts ; and if he be a corrupt 
inan, by exhibiting feigned vouchers of pay- 
ment, or collusion with his vendor, he may re- 
ceive the full value of an estate from an inno- 
cent third purchaser, and then wrest the pro- 


: perty from him, upon the ground that the ori- 


ginal purchase-money had not been paid the 
prior possessor and vendor. 

It was to prevent frauds like these, that our 
legislature have required, all liens to be recor- 
ded where the property is situate. 

How often is it the case, that the original 
vendors of property, sold on credit, reside in 
foreign countries. Adopt the principles con- 
tended for by the opposite counsel, and no 
VoL. xu. 75 
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man would be safe in purchasing property, 
once sold on credit, until he had pursued alt 
former vendors, whatever be their distance or 
place of abode, to ascertain if they had been 
paid the purchase-money, stipulated for. It 
was to obviate evils like this, that our legisla. 
ture have declared, that all liens, not recorded 
in due time where the property is situate, shall 
be void as to third persons. 

Let us follow the opposite counsel back to 
the Civil Code, and it is not believed, he has 
there found for his client, a shelter free from 
difficulty, or one entirely satisfactory to his 
own vigilant and discriminating mind. He 
protests against the deed, of his client to 
Smith, having secured the benefit of a 

ist. Conventional mortgage. 

It is not pretended that it is a 

2d. Judicial mortgage. 

Nor will he permit it to be considered 3 
3d. Legal or tacit mortgage. 

Our Code proceeds, under another view, to 
the divisions of simple mortgage and privilege 
mortgage, general mortgage and special mortgage; 
and the opposite counsel is equally unwilling 


to permit his clients’ stipulations of mortgage 


in the deed to Smith, to give it the character 
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j : | t woos . East’n District. 
of either simple mortgage, privilege mort pee 


gage, special mortgage, or general mortgage. ww 


For, although in one part of the argument |““”=A°*4™ 


he seems to consider the privilege of the vendor, om 
and privilege morigage as convertible, and they 

are, by the Civil Code, made one and the same 

thing ; yet finally, he takes the only position 

which even furnishes argument, and declares, 

«we contend that we have a privilege. Our len on 

the land is prior to all mortgages, whatever be their 

date.” 

It was found necessary to take from this in- 
strument (and this too in despite of its cove- 
nants) every feature which would give it the 
character of evena privileged mortgage; notwith- 
standing the Code ( p. 456, art. 29,) says “the 
privileged mortyage, or as it is otherwise called, 
the privilege, is that which derives from a pri- 
vileged cause, which gives a preference over 
the creditors who have only a simple mort- 
gage, though of a prior date. 

«Such is the privilege of the vendor, who 
has the preference over every other creditor, 
for his payment, on the real property he has 
sold.” 

Were we confined, in our views of this sub- 
ject, tothe Civil Code alone, it would be diffi- 
cult to discover the ground of this solicitude 
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ww tiff relies to support his claim, even the cha. 
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racter of a privileged mortgage. But the dif. 
ficulty is removed, the moment we turn our 
attention to the statute of 1810, passed two 
years after the adoption of the Code, where 
it is declared— 

+ No iustrument, stipulating a mortgage, shall 
have any effect against third persons, except 
from the day on which the same shall have 
been recorded in the office of the judge of 
the parish, where the hypothecated property 
is situated.” 3 Martin’s Dig. 138, § 4. 

It has not been contended, that the privilege 
of the vendor cannot be stipulated in the act of 
sale. On the contrary, the counsel for the 
plaintiff has acknowledged that, “ It ts a pri. 
vilege which must appear manifest on the act of 
sale itself. If the seller acknowledge, in the at, 
that he has recewved the price in the presence of th 
notary, or out of it, with the proper renunciation 
of the exception of non numerate pecuniz then 
there is an end of the vendor’s privilege.” 

Let us strike out of the deed from Trudeau 
to Smith, all the stipulations of mortgage and 
hypothecation, or rather, to meet the views 
of the opposite counsel, let them be convert- 
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ed into mere stipulations of the vendor’s privi- East's District. 
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lege—the privilege of the vendor being de- w>-~ 


élared by the Civel Code to be nothing more 
nor less than the privilege mortgage; and the 
subsequent statute (1810) having declared, 
that no instrument stipulating a mortgage shall 
have any effect against third persons, except 
from the day on which the same shall have 
been recorded in the office of the judge of the 
the parish where the hypothecated property 
is situated, it appears to my mind, that the 
counsel for Trudeau has but one possible 
alternative to escape the imperitive opera- 
tion of this statute—and that is, by proving 
to the court, that a privileged mortgage is no 
mortgage at all. 

We have shown by the provisions of our 
Code, that title to land and slaves cannot pass 
without writing—that no mortgage can be 
created but by writing—that the privilege of 
the vendor is nothing more nor less than the 
privilege mortgage. 

Our adversary has shown, that the privi- 
lege of the vendor must be expressly stipulated 
on the face of the deed, or there is an end of 
the privilege. To stipulate it, gives it at once 
the character of a privilege mortgage, and then 
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the statute of 1810 embraces all instrumenis 
stipulating a mortgage. 

It is in vain to say, that the legislature did 
not contemplate including the vendor’s privi- 
lege, because the Civil Code was then before 
them, and they saw that this privilege was, in 
fact, the privilege mortgage ; and it was one of 
the cases contemplated, and expressly em- 
braced, by that act. 

If any doubt remained, it would be removed 
by a subsequent section of the same statute, 
which declares, “ No notarial act, concerning 
immoveable property, shall have any effect 
against third persons, until the same shall have 
been recorded in the office of the judge of the 
parish where the immoveable property is 
situated.” 3 Martin’s Dig. 140, 9 7. 

This little section imposes on the counsel. 
of the plaintiff, not only the task of establish- 
ing the deed from Trudeau to Smith to con- 
tain no stipulations of mortgage, but he must 
also show, that it is not a notarial act, and that 
it does not concern immoveable property. 

Upon this subject our legislative body 
were influenced by the dictates of com- 
mon sense, and have exercised that sound- 
ness of judgment calculated to put down all 
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rents ae 
controversy, and to remove all doubt as re- ~_ — 

dia garded the recording of instruments affect- ~~~ 
, oe TrupDEAuMAL. 

rivi ing real onthe. ey saw - — rans aia 

foes crowded with privileges of various kinds—~ pics. 

7 they saw too, perhaps, what the opposite 

ed counsel acknowledges to have existed, some 

oul confusion in the Civil Code, as to the several 
mortgages; and, after first speaking of all in- 

nal struments stipulating a mortgage, they then 

ute, engraft a section, declaring, “ that no notarial 

ring act concerning immoveable property,” &c. The 

fect word “ concerning,” here employed by the le- 

oul gislature, gained incomprehensiveness, though 

the it lost in technicality ; evidently intending, and 

a actually embracing every description of writing 
which could, in any wise, affect real estate. ; 

dl Were it not for the seeming importance 

‘sh: which the plaintiffs have managed to give this 

ail cause, the counsel for Morrison might be per- 

au mitted to rest the argument here, relying 

hat upon the positive provisions of a statute for 
protection of his rights. We are told, how- 

dy ever, that this statute does not embrace zn- 

ial struments stipulating a Len or privilege in favour 

A of the vendor. 

all This view of the subject might well have 


been anticipated, for nothing is more natural 
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East’ mumie.'to counsel, in a bad cause, than to meet the 
‘an. 1823. 


~~ force of authority, by protesting against its 
Tropeavu&at. 


“i applicability. 

Suann's S¥* Let us see if the interests of our client 
will not find additional protection, from a se. 
cond statute. 

The value of all laws and systems, can 
alone be tested by their application to the 
practical operations of society. 

However admirable our system, as regards 
mortgages and privileges, it was not only com. 
petent, but the duty of the legislative body, 
to prescribe the performance of certain du- 
ties to those claiming the benefit of either, 
They have done so; and in the construction 
of these statutes, we need only resort to the 
well established rules of interpretation, and 
inquire—W hat was the evil contemplated to be 
remedted ? What was the new duty required to 
be performed ? 

Prior to the statute of 1810, the evil was, 
the door opened to fraud in keeping secreted 
from public inspection liens on real estate 
and slaves. Without altering the nature of 
the lien—without taking from it, its full force 
as between the contracting parties, the legisla- 


ture simply imposed the duty of causing the 
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nt stipulating the lien to be recorded East’n District. 
pterume P ” orded Jan. 1823. 


where the property was situated, to give it wx~w 


mee ; TrupeavWaL. 
any validity as regards third persons: and rns 


they supposed, at the moment, they had gone — 
far enough. But between the year 1810 and 

year 1813, new difficulties arose—new evils 

presented themselves. It was, in fact, only 

about that period that the abstract principles 

of the Czvel Code, began to be tested by expe- 

rience, and the adjudications of the supreme 

court. 

What were the evils which the legislature 
of 1813 was called on to remedy? They 
arose in permitting along list of liens, arising 
fom legal or tacit motyages and privileges, 
(having their existence only in the private 
contracts of the parties, and the discharge of 
duties in the administration of estates, &c.) to 
operate upon property, to the prejudice of 
third persons, who had no knowledge of the 
existence of these Lens. 

No unbiassed mind can read this latter 
statute without, at once, coming to the con- 
clusion, that the legislature contemplated to 
embrace, and, in fact, has embraced, every 
possible case in which real estate and slaves 
Von. xm. 76 
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can be affected by lens of any description 
whatever. 

They first begin with a special enumeration 
of cases, and say— 

Ist. All securities to be furnished by tutors. 

2d. Administrators of estates, 

3d. Curators, 

Ath. Executors, 

5th. Guardians, 

6th. Officers of the government, 

7th. By persons employed in public service, 

8th. All sales of slaves or lands by sheriffs, 

9th. All marriage contracts, 

10th. All final judgments, 

11th. All awards confirmed by judgment, 

12th. All marriage contracts made out of the 


state, where the parties move here to reside, * shall 


be recorded,” &e. 

Where lands or slaves are affected, the re. 
cording to be in the “parish where they art 
situated.” 

“ And all sureties, sales, contracts, judg- 
ments, sentences or decrees aforesaid, and 
all liens of any nature whatever, having the ef 
fect of a legal mortgage, which shall not be 
recorded agreeably to the provisions of this 
act, shall be utterly null and void, to all in- 
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tents and purposes, except between the parties asta District. 
thereto.” 3 Mart. Dig. 700. icine 

We are told, however, that this statute isa A" 

1 : . e Ss % 7 

mere nullity—that it has no application—that — 


tion 


tion 


the liens embraced by it, are liens having the 
effect of a legal mortgage, and that the plain- 
tiffs’ is no legal mortgage, but purely a privi- 
lege. And by way of repealing authority, we 
are carried back five years, to the following 
article in the Crvel Code :— 

«Privileges onmoveables as well asimmovea- 
bles, and legal mortgages, have their effect even 
against third persons, without any necessity of 
being recorded.” Code, 464, art. 54. 

There is but one way in which the plain- 
«the tiffs’ counsel can avoid the force of this sta- 
hall tute, and that is, by establishing to the satis- 
3 faction of the court, that his privilege is no 


re- lien ; for if his privilege be a lien, then, to use 
are his own forcible language, the “ rights of the 
vendor are gone.” 
dg. It is not a very pleasant task to pursue a 
and discussion into the mazes of technical refine- 
ef. ment, but it must in this case be done, if from 
be no other consideration, than that of respect 
this to the talents so gravely employed in leading 


il- on the discussion. 











604 


East’n District. 
Jan. 1823. 


Pi! 
TrupEAUNAL. 
vs. 
Smitu’s Syn- 
DICs. 





CASES IN THE SUPREME COURT 


There is a distinction between liens ang 
privileges. 
head 


ceive of a privilege affecting real estate, that 


All liens cannot be reduced to the 
of privilege. But it is difficult to cop. 
would not be considered a lien. Few words 
are employed, even by lawyers, so compre. 
“Ttis 
a word used in daw of two significations ; per. 


hensive in their nature, as that of Len. 


sonal lien, such as bond, covenant, or cop. 
tract; and real len, a judgment, statute, or re. 
cognisance, which affect the land.” Tern 
de ley. 

It signifies an obligation, te or claim, annexed 
to, or attaching upon any property. Jacob’ 
Law Dict. tit. Lien. 

A lien then is produced by bond, covenant o 
contract, by judgment, statute or recognisance. 

The costs of an attorney are a len upon 
the deeds or papers in his hands, (and their 
liens naturally present themselves as the fist 
in order.) The factor has a lien upon the 
goods in his hands, for any balance due him 
from his principal. The common carrier has 
a lien for his charges. In Louisiana, parish 
judges have a lien upon the estate in their 
hands, for all fees, charges, &c. It would oc- 


cupy unnecessary time to enumerate all ou 
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specific liens. The whole list of mortgages ® 


and privileges, known to our law, are consi- ~~-~™ 
TrupEaAvuNaL. 


dered liens, and so treated in the Code, 

In the very definition of mortgage, (Code, 
452, art. 2,) they are spoken of as producing 
a lien on the things subjected to their ope- 
ration. 

That privileges are considered liens, the 
opposite counsel has relieved us from the ne- 
cessity of supporting by any other than his 
own authority ; for he has told us, in the com- 
mencement of his argument, “ The right of 
the seller of immoveable property, to his len 
upon it for the price unpaid, can hardly be 
taken away or impaired, without violating the 
principle of property itself” 

And again, in the same page, he repeats, 
“The vendor’s privilege, on the thing sold, is 
not one of those lens which requires to be re- 
corded in order to be preserved.” 

Still keeping in view the true character of 
his privilege, he adds, “ Our en, on the one 
hand, is prior to all mortgages, whatever 
might be their date.” 

Had the learned counsel been a member 
of the legislative body, in the year 1813, he 
would, no doubt, have been called on to pen 


Smiti 's Sxn- 
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the statute before us; and unless the views 
he now takes of the nature of privilege and 
lien be altogether unsound, he would have 
employed the very language of the statute, 
And upon reviewing and scrutinizing his la- 
bour, he would have had abundant cause of 
self gratulation in the comprehensiveness of 
the terms employed ; for he would have found 
no lien could escape their operation; no, not 
even a privileged len. 

But, we are again met by another argu- 
ment, in which we are told, that the privilege 
of the vendor is not embraced in this statute; 
because, after the words “and all liens of 
any nature whatever,” the legislature have 
added the words “having the effect of a legal 
mortgage.” 

Now, although we have not urged that the 
privilege of the vendor is a legal mortgage, | 
think we may with great propriety urge, that 
the privilege of the vendor, is one of those 
liens, having the “ effect of a legal mortgage.” 

The Civil Code, art. 54, p. 464, before re- 
ferred to, declares them to have precisely 
the same effect; which is, “that both privi- 
leges and legal mortgages have their effect 
against third persons, without being recorded.” 
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The opposite counsel will not complain of Ess District. 


Jan. 1823. 
this argument, because, if his lien has not the ~~ 
re TrupEav&aL. 
effect of a legal mortgage, it is not worth a vs. 


Smitu’s Syn- 
straw. But we are urged to press the argu- _ pics. 


ment much farther, and to come to the con- 
clusion, that because the legislature speak of 
* All liens, of any nature whatever, having the 
effect of a legal mortgage” they therefore 
mean, none but liens given by legal mortgages ; 
and the plaintiffs’ not being a lien by legal 
mortgage, but purely a den by privilege; con- 
sequently, his lien is not embraced in the 
terms “all liens of any nature whatever.” 

I leave my adversary in the full enjoyment 
of the benefits likely to flow from such pre- 
mises, and such conclusions. 

We do not presume too much when we say, 
our client’s rights find full protection in the 
letter, as well as the spirit of the laws, to 
which we have adverted. 

The reason and policy of the law, and jus- 
tice of the case, is also with us. No difficulty 
or confusion, could have arisen under the 
provisions of our Civil Code, but for the in- 
troduction of the 54th art. before referred to, 
giving effect to privileges and legal mort- 
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them to be recorded. 

It was a provision, which found its way into 
the Code without reflection as to its conse- 
quences, and evidently in contravention of 
several previous provisions. My colleague 
must have satisfied the court, that it was too, 
in derogation of the laws which existed pre- 
vious to the adoption of the Code. 

In examining the provisions of the Code, 
as to the registry of mortgages, and several 
others, it was clearly the object of its framers, 
to require the recording of both privileges 
and mortgages, to affect the rights of third 
persons. 

I need only cite a single article under the 
head « of the effects of mortgages against the 
third possessor,” where it is declared, “That 


creditors, who have either a privilege or mort- | 


gage on iwnmoveable property, or on slaves, 
may pursue their claim on them into whate- 
ver hands they may happen to pass, to be 
paid out of the proceeds in the order of col- 
location, agreeably to their privileges or mort- 
gages, provided their titles have been registered 
in the cases and manner directed bylaw. Code. 
p. 460, art. 41. 
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Is not this duty of recording, so as to affect “— hn 


the rights of third persons, founded on the ~~~ 
Trupeav&at. 


. . e*-0 Smitn’s Srn- 
sanction of all states with whose jurispru- nics. 


dence we are conversant ? 

As to the evils arising from the doctrine for 
which we contend, there are none. The case 
now before the court is, perhaps, the only one 
that will arise; for, if any one has been so 
improvident as not to discharge a duty, so 
plainly pointed out by more than one statute, 
he has abundant security in now having 
his mortgages and liens recorded where the 
law directs. The importance of this case, 
therefore, is made to grow out of the wealth 
and influence of the family with whom we have 
tocontend ; and never had a litigant so little 


He sold a plantation to Smith for $125,000 
—received fifty thousand dollars. In all pre- 
bability, a considerable portion of the $45,000, 
advanced Smith by Morrison, was paid to 
Trudeau. When his subsequent instalments 
became due, that is, two of them, he seizes 
the estate ; and under his own order of seizure 
and sale, becomes the purchaser—gets back 
Vou. xu. 717 
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the same plantation and slaves for the balance 
of purchase money due him—and pockets 
$50,000, clear gain from Smith—a sum, suff. 
cient in itself, to cause his bankruptcy; lea. 
ving Smith’s other creditors without a cent, 
And yet, the sympathies of the court have 
been appealed to, on account of the hard. 
ness of the plaintiffs’ case. The court is ear. 
nestly urged to violate the provisions of two 
statutes; and todo so, by giving an interpre. 
tation to the stipulations of mortgage, in the 
face of the deed to Smith, in direct opposition 
to the evident meaning of the parties. 

If this instrument is no mortgage, how wa 
it that Trudeau was so ready to seize ani 
sell the estate, under the laws made for the 
benefit of mortgagees? It was a very gool 
mortgage when he desired to sell the estate; 
and a still better one when it enabled him, 
by the amount of his own claim, to put dom 
all opposition in bidding, and obtain the estate 
for the balance due him. But it becomes 
mortgage at all, when he is asked to pay 
Morrison’s debt, secured by mortgage ; and 
that mortgage duly recorded, certified, and 
made known to Trudeau at the day d 
sale. 
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i ‘ East’n District. 
But I do not impeach the'sale. We only a 


ask what the law will award; and that is, «=~ 


T . 
payment out of the proceeds of sale. Un- UDEAUMAl 


der what circumstances do we ask it? — 

Morrison finds Smith enjoying a large sugar 
estate; and he had then enjoyed it upwards of 
two years after thesale to him by Trudeau. 
Smith assures him that the estate is free from 
incumbrance. In fact, he stipulates on the 
face of the mortgage to Morrison, that the 
estate is free from all incumbrances whatever. 
Morrison receives the deed, forwards it to 
his agent at New-Orleans, who, upon exami- 
nation in the general mortgage office of this 
city, finds no lien or mortgage on the estate, 
a3 Smith had covenanted; and there causes 
Morrison’s mortgage to be recorded. 

Finding, however, the law requiring his 
mortgage to be recorded in the parish where 
the land and negroes were, to make it valid 
ag regards third persons, the records are 
there examined ; no mortgage or lien in favour 
of Trudeau or any one else, is found; 
under a second order of a judge, Morrison’s 
mortgage is again recorded; and he is now 
before this court, seeking only about one- 
fourth of the amount due him by Smith, 
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with no hope of ever obtaining a dollar should 
his claim’be rejected. | 

I will say nothing as to the hardship of the 
case. Let it speak for itself. I will not weaken 
the force of the appeal. 

Our attention has been called to the proyi- 
sion of the Code which declares :— . 

“ They who have on the property which 
may be duly mortgaged, only a right either de. 
pending on a condition, or subject to be an- 
nulled or rescinded in certain cases, can only 
consent to a mortgage subject to the same 
conditions, or to the same rescission.” Code, 
452, art.7. 

If this principle be applicable to the cove. 
nants, creating a mortgage in Trudeau’s deed, 
we have at hand a conclusive answet. 

The law, for wise and good purposes, 
has declared, that if you sell your estate, and 
retain liens on it by conditions in your deed of 
sale, you shall give notice to the community, 
of the conditions on which you have sold your 
estate, byspreading your deeds on the records 
of the parish where your property lies. In 
other words, that you shall not be accessory 
to gross frauds, by giving an apparent wealth 
to your vendee, in the possession and enjoy- 
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ment of a large estate, and by which, at some ©* 
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distant day, you are, through the agency of «~~ 


secret hens and conditions, to ruin innocent and 
bona fide third purchasers. The very object 
of the law in requiring the recording of liens 
affecting real estates was, that subsequent 
purchasers and third persons might, by look- 
ing at the public offices of record, there see 
the conditions on which estates are held; and 
then the force of the principle, from the Code 
just cited, would have its full effect. The 
article to which our attention is called, speaks 
too of “ property which may be duly mortgaged,” 
and no property can be duly mortgaged as re- 
gards third persons, without being duly recorded. 

Our adversary attaches a much more sacred 
character to his privilege, than the Code from 
whence he draws the doctrines that govern it. 
He speaks of it as being blended with the 
very principle of property itself. 

We find several instances, where the privi- 
lege of the vendor is lost, even though the 
property remain in the hands of the vendee. 

«“ When for want of moveables, the credi- 
tors who have a privilege (on real estate) 
demand to be paid out of the proceeds of the 
immoveables, in concurrence with the credi- 


TrupEauNab. 


vs. 


Smiru’s Sy¥n- 
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moveables, the payments must be made in the 
following order :—Ist. funeral charges ; 2d. law 
charges ; 3d. charges respecting medical atteud- 
ance, physician, druggist, &c. ; 4th. the salaries 
of the persous who lent their services during 
the last year, or what is due on the current 
year; 5th. the price of the subsistence furnished 
to a debtor, and to his family, during the last 
six months, by traders in retail, as bakers, 
butchers, and the like; and during the last year 
by tavern keepers and boarding houses.” Code, 
468, art. 73, 470, art. 77. 

And then comes the privileges of the cre- 
ditors, mentioned in the 75th art. of the Code, 
same page—to wit, the privilege of the vendor. 

Here you find a long list of claims, in some 
cases sufficient to exhaust the whole proceeds 
of sale of a plantation of inconsiderable value, 
actually preferred and paid, prior to the ven- 
dor of the same estate. 

And why is this done? For the reason 
already urged, that the possession of the 
estate gives those who hold it a credit with 
society, which the law will not permit to be 
abused. 

In treating of donations it is declared that, 
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«where there is a donation of property sus- Fast» District 


ceptible of mortgage, a transcript of the act w~-~ 
oe : -.p-_ TRUDEAUMAL. 
containing the donation, must be made within os. 


the time directed for the transcript of mort- — 


gages, ina separate folio book, &c. 
« The want of transcription, may be plead- 


- 


ed by all persons concerned; except those 
who were charged to cause the transcription, 
or their assigns, and the donor.” Code, 222, 
| art. 62-64. 

| [n treating of the duties imposed on bene- 


——— eS OC l( 





ficiary heirs, who claim with the benefit of 
inventory, the law provides, that after the 
usual advertisements, if the heir pay even 
ordinary creditors, and there be an in- 
sufficiency of funds, privileged or mortgaged 
creditors, who have not presented their 
claims, lose the benefit of their liens; even 
though on the very estate sold, and out of 
which ordinary creditors have been paid. 
Code, p. 170, art. 113. 

And why is this inroad made upon what our 
adversary would deem, the sacredness of his 
privilege? Simply because the law requires, 
that he who claims by privilege, should within 
a given time exhibit his lien, and cause it to 
be enforced, or let other creditors controvert: 
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wees: aoaien its legality; and having failed to do so, the Jor 
w~-~~ law deems it a nullity. Is this law less bind- fine 
— ing ? Is its reason, or the policy on which it is jec 
oe founded, less forcible, than the positive and me 

repeated provisions of our statutes, requiring to 
the recording of all notarial acts, mortgages, the 
and liens affecting real estate, to give them $50 
validity against third persons ? mat 

By adverting to the decisions of our su- any 
preme court, they will be found to sustain the mov 
principles for which we contend. eral 


The first, is that of Lafon vs. Sadler, 4. Mart. ing ¢ 
p- 476. There the lien supported was that of into 
privilege, resting purely on the rights of the reco 
plaintiff as a builder. His lien was not cre- judg 


ated by writing. No writing was, in fact, ne- T 
cessary. The law created the lien when the § time 
work was performed ; and the court very pro- ing 


perly decide, that expressing the terms of the cou 
contract in writing, or by notarial act, could If 
not strengthen the privilege which already not 


existed. But the chain of reasoning evident- the 
ly shows, that if the lien in that case (as in by c 
this) had been created by writing, and that otro! 
not recorded as directed by law, the lien lor 
, would have been void, as to third persons. lo g 


This case was decided by the court in 
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Jone, 1816. In the ensuing session we tote Desi 


find that body again employed on this sub- wrh-w 


ject; and their principal object was to re- — 


medy the evil growing out of liens secured ae 
to builders of houses, ships, &c.; and 
they require, “That in all claims exceeding 
$500, no architect, undertaker, or other work- 
man, shall enjoy with regard to a third party, 
any privilege or legal mortgage, on any im- 
moveable property, ship, vessel, or water- 
eraft, on account of any work, furniture, build- 
ing or repairs ; unless they shall have entered 
into a written contract, and which shall be 
recorded by the recorder of mortgages, parish 
judge,” &c. Sess. Acts, 1817, 122, § 7. 

Thus we find the legislature, from time to 
time, legislating with the express view of clos- 
ing the door against the evils of which we 
complain. 

If it was sound policy to give the world 
notice of lieus on buildings and ships, where 
the sum demanded only amounted to $500, 
by causing the lien to be recorded; how much 
songer the reason for requiring the vendor 
to record his lien, where it is not unusual 
give long credits, and where estates are 
Von. xu. 78 [ 
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frequently sold for sums amounting to prinee. 
ly fortunes ? 

They have so legislated, and by as many 
as three distinct statutory provisions, all made 
in relation to real estate and slaves; and 
passed since the adoption of the Code, 

The section of the act of 1817, just referred 
to, shows most conclusively also, the intep. 
tion of the legislature when speaking of & 
gal mortgages and privileges. 

They were evidently deemed one and th 
same, and hence the use of the words, “No ap 
chitect, undertaker or other workman, shallep 
joy with regard to a third party, any privilg 
or legal mortgage on any immoveable propery 
without recording,” &c. 

The case of Millaudon vs. New-Orleans We 
ter Company, (11 Martin’s Rep. 278,) come 
nextin order. There the privilege was clait- 
ed on a moveable, to wit, an engine, and ep 
forced upon a provision of the Code, in regan 
to moveables, but in no wise whatever affect 
ing the case now before the court. 

The next case is that of Jenkin’s vs. Wilson 
Syndics, where the court are called onto decid 


the rights of the builder claiming a privilege 
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Not a non-recorded privilege ; for the contract Pass District 
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upon which his lien was founded had been wr-w 


recorded ; and that too, by order of a judge. 
But the omission was, that it had not been 
recorded within ten days. 

I cannot serve my client more essentially, 
than by using the strong illustration of his 
rights, furnished by this court in the case just 
referred to. 

“In Lafon vs. Sadler, 4 Martin, 476, (say the 
court,) we held that the notarial act was only 
the evidence of a fact, from which the plain- 
tiff’ privilege resulted; in the present case, 
the writing is of the very essence of the ap- 
pellees.” 

* Lafon having built Goodwin’s house, had 
ipso facto, by law a tacit lien, (and here too the 
supreme court deem privilege, just what the op- 
posite counsel does, a en.) His having reduced 
to writing the contract which fixed the man- 
ner in which the house was to be built, and 
the payment effected, did not create his right. 
Having a lien by law, and made a contract 
which did not modify his right, he was allowed 
to avail himself of his stronger title, that 
which resulted from the law. 
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“ Here the plaintiffs’ Hen,” (it is unfortanate 
for the plaintiffthat the court go so ofteu hand 
hand with the legislature in the api lication 
of lien, to what the plaintifts’ counsel must have 
purely privilege, or his client will have nothing) 
“is not independent from the writing; for the 
writing is the very essence of it. Tere the 
writing is essential to the plaintiffs’ recovery, 


and ihe defendant may resist its introduction, 
unless it has been recorded according to law.” Jen. 
kins vs. Wilson’s Syndics, 11 Martin, 436-1, 
And the court decreed the writing null, solely 
upon the ground thatit was not recorded within 
ten days. What additional authority does Mor 
rison’s case require? 

It has been admitted by the opposite cou 
sel, that Trudeau’s “ privilege must appear mani. 
fest upon the act of sale itself” If this be cor 
rect, and no rational mind can question it, 
then it is “created” by the act of sale; and 
consequently, in the language of this court, 
“the plaintiffs’ lien is not independent from 
the writing; for the writing is of the very es 
sence of it.” 

The lien of the builder was a privilege 
The lien of the vendor, say the counsel, is 8 
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_ privilege. The statutes require both to be E 


in wrtting—both to be recorded. Shall the ww, 
TroupEao&a. 


failure to record, as the law prescribes, be 
fatal to one, and yet furnish protection to the 
other ? 

The second branch of the subject. the na- 
ture and validity of Morrtson’s mortgaye, presents 
itself. 

It is a mortgage executed in the state of 
Kentucky, familiar to the laws of that state; 
and its execution duly authenticated conform- 
ably to the act of congress. Ingersol’s Dig.77. 

Neither the execution nor authentication 
of this instrument, however, have been contro- 
verted by the opposite counsel ; but its effect 
is attempted to be shaken upon two grounds: 

Ist. That it is a conditional or defeasible 
sale and no mortgage. 

2d. That it is uncertain as to the sum of 
money secured. 

That it is purely a mortgage, the whole na- 
ture of the transaction, as well as the instru- 
ment itself, conclusively shows. Itisin the usu- 


- alcommon law form, except as to conditions of 


re-entry, grown into disuse by the interposition 
of courts of equity; furnishing on the one 
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hand, the equity of redemption; and on the 
other, the right of foreclosure by seizure and 
sale; both, features familiar to the laws of 
Louisiana. And we shall be aided on this 
subject by the fact, that there is no essential 
difference in the principles recognised by 
courts of equity in our sister states (as regards 
mortgages) and the courts of this state. The 
only difference is, that here the mortgagor re- 
mains in possession of the property mortgaged, 
whilstin other states, they not unfrequently sur- 
render the use of the mortgaged property to 
the mortgagee, and especially when the se- 
curity given is slender. President Pendleton 
has told us, that in Virginia, (where the sys- 
tem of jurisprudence is the same with that of 
Kentucky,) “In recurring to the nature and 
principles of mortgage, they were borrowed | 
from the Civil law,” 1 Wash. Rep. 19; and for 
the nature of this mortgage, see Powel on 
Mortgages, and the precedent there given. 
There is a strong and marked distinction 
between a conditional or defeasible sale, 
and mortgage. In the former, an actual sale 
must take place; founded upon a considera- 
tion paid, (and this consideration must bear 


some proportion to the value of the estate 
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seld, to escape the imputation of fraud) © 





‘n District. 
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coupled with condition, that if the money be wv~ 


not repaid on a given day, then the right to 
become indefeaszble. 

The mortgage, on the other hand, is a deed 
of conveyance, for the security of money, vesting 
the right and title in the mortgagee, but con- 
ditioned to be void upon the faithful payment 
of the money secured; and if the money be 
not paid, then the right of foreclosure at- 
taches to the mortgagee, and the equity of re- 
demption to the mortgagor. 

In examining instruments of both descrip- 
tion, whatever be the peculiar language 
employed in the contract, the essential and 
governing rule of interpretation is, the real ob- 
ject of the contracting parties. | Call Rep. 280-7. 
2 Call Rep. 129. 1 Hardin’s Rep. 6. Anda 
mortgage has ever been considered in the na- 
tureof a “security for money.” 1 B1b6.Rep. 528. 
The deed from Smith to Morrison, stipulates 
amortgage, and must therefore be considered 
as a security for money. 

In adhering to the rule, that the “ true in- 
tention of the parties should govern such con- 
tracts,” the courts of sister states, as well 
as this tribunal, have adjudged deeds of sale 


Trupeav&at. 


vs. 


Smitn’s Sxn- 


DICS. 


624 CASES IN THE SUPREME COURT 


~—_ — without condition, and vesting complete title, 


w~~~ to take the rank only of mortgage secur. fF 
Troprav&at. |. : ; ' ty 
vs. ties, and permitted the introduction of other — 


' 7 ; vl 7 Py 
—_— testimony, to establish the object of the par. f- 


ties. in the execution of the writing. 1 Wash, q y 


Rep. Ross vs. Norvell, 14; Barron vs. Philan, © 
4 Mart. 8%. Is there any thing in Morrison’s 3 
mortgage bearing the semblance of sale, de : 
feasible or indefeasible ? What, sell a large su. 4 
gar estate and seventy slaves, purchasea by ht a 
Smith at the price of $125,000, to Morrison | oe 
for the sum of $15,000!!! | 

According to the authorities just quoted, it] 
the iustrument had not stipulated a mortgage 
but had purported to convey perfect title, iy 
this court would have decreed the title void, 
in favour of either Smith or his creditor, 
could it have been established by other testis — i 
mony, that the postive sale was only intended — | c 
as a security. E 

Shall Morrison be in a worse condition by | 
having in good faith obtained, what was cone 
templated to be given, a mortgage, stipulating © 
the same as a securtty for his debt ? 

But how is our adversary to be benefitted — 
by making this a defeasible deed ? 

It will greatly oblige Morrison to have it so 
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tle, | snnieteds for Smith havin failed to pay the East's District 
" “4 6) 5,000, on the-day@ppointed, the deed lost www 
i its defeasible chdracter,and the estate became aaa sine: 


eoinpletely vested in Morrison ; and, as the op- ee Sxy- 


i posite ‘counsel insists on it; we pray of this 
ourt to ‘decree | us the restoration and enjoy- ‘ 
4 ment of our property. 
pS p forme tothe secorid objection, that Morrison’s 
mortgage ii is not sufficiently certain, the argu- 
| inent’ is sadwebed by an attentive perusal of 
the instrument itself. 
“The express sum secured is « fifteen thou- 
‘ind dollars ;” it was not to be enlarged or 


Be litinished, nor was the sum secured in any 


r 


f ay to depend on subsequent events. The 

jp mbeequent stipulations in the mortgage, are 
| | fltogether personal, as to Morrison. The 
“| a | _ $15,000 was to be paid on a’given day; and 


Tt ifnot paid, the benefit of a foreclosure, by or- 
b ‘/ der of seizure and sale, at once attached to © 
y  Mérrison. No covenant is introduced affect- 
“a ing this ‘sum, or the lien given to secure its 
| payment. And that’ the payment was to be 
at énforced through the lien, if Smith did not pay 
atthe day fixed, is strengthened by the sub- 
sequent stipulation, that Morrison was to re- 
fund any amount received from Smith, should 
Vor, xu. 79 





626 


East’n District. 


Jan. 1823 
BP ay 


TrupEav&aL. 


vs. 


Smrru’s Syn- 


DICS. 






. : . 
CASES IN THE,SUPREME COURT. 


the surpreme court of Kentucky “decreeg. | in 
less sum than the 15,000 dollars. .. “* 9» i 
How could he refund untess He bad in| 
received? And it was to secure the réceigy 
that the mortgage was gwen. .- °°" th 
If any doubt could be entertained on thig) oe 
subject, it is removed by authority from Bij 
Reports, as to what constitutes uncertain i, 
a morigage; and by the testimony of j 
Turner who deposes as to the validity % 


on 


force of this mortgage, according to the la 
where it was made. See 4 Bibb’s Reports,’ 
Morrison’s having obtained his judgt 
for $45,000 prior to his mortgage, proddéal 
certainty as to that sum. Nor was this ct 


« 


. = 2 73 2 s- 


tainly weakened by the confirmation of 4 7 
judgment by the supreme court of Kentuc ¥ 
and this too, prier to the pretended record my, : 
ef Trudeau’s mortgage. 

It has, however, been urged to the conft 
that, as regards real estate, our courts will 
not permit it to be affected in any other, than 
the manner pointed out by our own laws, 
Fortunately for our client, it is not at all 
necessary to controvert this position ; the 
laws of this state, and those of Kentucky 
where the mortgage was executed, agreeing 


vesseSeezeaceEe 
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| imeyéty essential, requisite to the validity Pasi District. 
gnd force of this:mortgage. ow 
There, mortgages cannot be created but a ~Catae 
4 | by writing. Stich is the law here. Nor can Surry Sxr- 
~ 7 the mortgage “have effect against third per- 
ee sons, unless duly ‘executed and recorded as 
¥ ‘the law directs. Such is the law here. There, 
me ihe intention of the parties, as to the nature, 
of the, instrument, is the governing rule of in- 
tetpretation such is the daw here. 
twill not-be-seriously contended, that par- 
ties, Competant-to contract, cannot execute a 
, Mortgage in’a sister state on property in this. 
This would go to vacate all contracts made 
ig sot of this state; for, what is this mortgage 
pf pia contract ? 
‘This court, as*also the'tribunals of justice 
throughout the union, are in. the daily prac- 
tice of enforcing contracts made out of the 
1 sate, where their execution is decreed; and 
Tt no principle is better established, than that 
they will be enforced as to their nature.and 
feat, according to the laws of the state where 
made. 3 Dallas, 370. See Lynch vs, Postle 
watte,'7 Mart. 70; 1 Gallison, 371 ; 7 Martin, 
352; 1 Peter’s Rep. 74; Morris vs. Eve, 11 
Martin, 730. 
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All that this court, or any other governed 
by sound principles, can with propriety do, ig, 
to take care that they do not enforce Con 
tracts, made elsewhere, in violation of the. 
tablished rights of property, ‘afidyto. tne 
judice of society here: a 

It could not be asked of-us, for instanes, w 
permit real estate to be affected other » 
as the laws of our country*require. Nor, tha | 
we should exempt -citizens of other staty — 
from the performance of any duty we think : 
proper to prescribe, in order/to” give their } 
contracts or liens force and validity 26 by b 











property in Louisiana, “idk 

But this court have gone farther, in theca, 
of Whiston vs. Stodder & als. Syndics, than " 
ask them to go. They decided in that case, 
that a lien attaching by the laws of a foreig 
country would follow property removed into 
this state, and be enforced here. 8 Martin’: 
Rep. 135. 

We only ask of the court to.give Morrison’ 
mortgage the force and effect that wouldsbe 
given to similar contracts by the laws wher 
made, and they are precisely similar to our 
own. Nor do we rely alone on this principle 


for protection. Upon presenting Morrisons 
& 
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heltfor enforcement, we take upon ourselves — District 

the Mask of showing, and we have clearly es- w.\~ 

tablished, Ist, that his lien is created by wri- ae aanee 
fing and. in the same manner authorized by et gee 

the laws of this state; and secondly, that he 

has performed all the duties which our laws 

require, «so as to give his lien full force and 

effect. 


A decision in our favour preserves the 

































ee 
sanctity of our laws, violates no principle 
of property, and in no wise prejudices the es- 

» tablished rights of our citizens. 

If the plaintiffs’ lien has not the preference, 
to whom does censure attach? Where was the 
negligence which took away its priority ? 

_ At his own door, in disobeying the positive 
injunctions of our own laws as to the duties 
enjoined, to give his lien validity, as regards 
third persons. 

I will close this argument, on the part of 
Morrison, by calling the attention of the court 
to two provisions of our Code, which clearly 

. show, our legislative body looked to the en- 


forcement of mortgages from sister states. 
In treating of mortgages and the several 
sorts, itas enacted, that “judgments rendered 
in the other states or territories of the United 





States, give a mortgage validity only from the 
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day, when their execution has been orderedby 
e ; 





one of the judges of this territory. 
“ Conventional and judicial mortgages'can- 
not operate against a third person, except. 
from the day of their being entered in the of 
fice of the register of mortgages in the man- 
ner and form directed by the Code.” Code, 454, 
art. 12, 14. , 





In the elaborate and * 
ingenious arguments of the learned counsel, 


Workman, in reply. 


on the other side, I find nothing that can over. 
throw my clients’ claim. A written, ta 
ment is unquestionably indispensable for the — 
vendor’s privilege on immoveable proper- “4 
ty; for without such an instrument, that spe- 
cies of property cannot be legally sold: but ~ 
the counsel goes too far when he maintains, — 
that the proof of the existence of the privie ~ 
lege cannot be drawn from any other source: 
If it appears conclusively from the,deed itself, 
that the price has been fully paid, then indeed ° 
therecan benoquestion about the privilege for 
that price. But if it is shown, that the pay- 
ment has been,made only by notes, then the 
privilege will exist for the amount of those 
notesyshould they not be paid. This has been 


determined repeatedly, even in the case of the 
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les8 Yolemn privilege of the vendor of move- ¥as’a District. 
‘able property. and 
’ The important question, whether the mort- TPR 
gagee of Smith can be considered as a third ees Pa 
party, in the legal sense, is slipped over, by 
the opposite counsel, very smoothly. He tells 
us, laconically and confidently, that whoever 
was not a party to the deed, must be consi- 
* dered under the denomination of a third per- 
- son. Then the heirs, or the legatees, or the 
vendees of Smith, as well as his mortgagees, 
would be third parties: and he who has no 
title at all, or but an imperfect or conditional 
one, to an estate, may, nevertheless, transmit 
that estate by a good title to another. The 
idea of a third party does, ex vi terminorum, ex- 
clude the principal party, his representatives 
and ayants-cause, that is all those who claim 
immediately from or through him. 
I am not surprised, that the gentleman finds 
the definition of mortgage in our Civil Code 
to be an unfortunate one. It is so, for his 
cause at least. From this definition, as the 
counsel himself understands it, our claim, 
whatever it may be, cannot be considered as a 
simple conventional mortgage ; for the vendee 
had no right or property in the estate sold, until 
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Enete Det he accepted of the sale of it. pe im 


Jan. 1 
~~ cording to the definition (C. C. 454, art. 15)" 


& 
Tavesev"4™ can our claim, as it is represented ‘by the ad- 


ee went party, be a legal mortgage; a vat. 
mortgage being that which proceeds from’ the | 
law, without any express covenant of the par- ©" 
ties—and our claim being expressly covenant., 4 
ed for,and reserved by the parties themselves, 
What then can our claim be ?—a privilege or ~~ 
privileged mortgage, and nothing else. 

It is too late now for the parties to object, 
that we have proceeded on our privilegil | 
mortgage, as if it had been an ordinary con- cf 
ventional mortgage. In whatever mannerthe ~~ 
estate in question might have been sold, whe | 
ther at our suit, or by the syndics of mitt 
we should have been entitled to our privilege 
on the proceeds. But the counsel expressly 
state, that they do not wish to set aside the 
sale that has been made: neither do we. 

Of the true meaning of the word ken, nodoubt 
canbe entertained. If the legislature had enac- 
ted, that all liens whatever, not duly recor- 





ded, should be null and void,&c. I presume,all firme 
privileges like ours would have been included : 
aw in 


in that enactment. If the legislature inten- 
ded todo, what it is erroneously said they 
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' | pave effectually done, they would have or- 


 dained, either that all liens whatever,—or all 
:  fiews having the effect of a legal or privilege 
i mortgage.—not recorded, &c. shall be null 


4 and yoid. But our legislature never did, and 
‘ : never intended to do any such thing. They 
#1 could not do this without destroying all the 
Fi . given on real property for funeral 
» | charges, law charges, charges for medical at- 


tendance, for salaries of persons hired, for 
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East’n District. 
Jan. 1823. 
Pw 

TrupEav&at. 

v8. 

—, ~ a 





subsistence, et cetera; privileges, most of which | 


itwould be impracticable to record in the 
’ manner the act prescribes for liens baving the 


T ehiect only of a legal morigage. The con- 


F struction, contended for. of the last part of 

the first section of the act of 1813, cannot be 
| maintained without depriving all those enti- 
7 tled to the privileges above mentioned of their 
liens on the debtor’s immoveable property.— 
But it is already well settled, that no such ef- 
fects have been produced by that act. This 
court has so decided in the cases I have al- 
ready cited; and the legislature have con- 
firmed the principle of the decisions in those 
cases, by modifying, in the act of 1817, the 
law in respect to one particular kind of pri- 
Vilege, to wit, the builder’s privilege, when his 


Vou. xu. 80 
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" Hast’n District. claim should exceed 500 dollars. The act of 


Jan. 1823. 
Pr 
ee. 


a 8 " Syn- 
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1815 required the registry of all liens having | Api 
the effect of a legal mortgage. The acto tity o 
1817 requires the registry of one, and : 









one species of lien, having the effect of a pie Por 
vilege mortgage. If the legislature, in 18}, part 
intended to require the registry of any other eect 
kinds of privileges, or liens having the effeg bank 
of a privilege mortgage, they would have ey Orlear 
pressly designated and enumerated thema depth 
This provision for the record of one sor df erly 
privilege, or privileged mortgage, on immon, dag 
able property, is a decided exclusion of the Galvez 
legal 4 she ste 
egal necessity of recording any others. ‘Ail 

thus, as one of the counsel very justly th eoleres 
serves, we find the legislature, from time wees 
time, legislating with the view of closing th | =e 
door against the evils of concealed liens: yet damag 
at no time, though they have had many yeas The 
to meditate on the subject, have they legisla and ci 
ar . § who a 

ted in this manner respecting the vendor's, 
a ; oe Allain, 

the physician’s, or the lawyer’s privilege o 4 
the immoveable as well as on the moveable “i a 
ergus 

roperty of their debtors. 

teil ” sons fr 
i The court took time to advise. cators | 


the tith 
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ROUSSEAU vs. HENDERSON & AL. East’n District. 

Jan. 1823. 

Arreat from the court of the parish and maineeses 
city of New-Orleans. Hasvmnson & 


AL. 


Porter, J. delivered the opinion of the 

aA cd After the trial 

court. The plaintiff avers, that she is the has been gone 

: 2 into and i- 

owner of a tract of land, situated on the right dence heard 

a 2 is too late to 

pank of the river, about four miles from New- pray for a con- 
. - * tinuance. 

Orleans, having a front of six arpents by the A party with- 

. . s out a title can 

depth of forty, lying behind a plantation for- avail himself of 

A - > ‘ no prescription 

nerly belonging to Margaret Wiltz, in virtue but that of thirty 

years. 
of agrant to her ancestor by Don Bernard 


Galvez, dated 6th August, 1778; upon which, 
she states a certain George Henderson has 
eitered, and pretending that he is proprietor, 
refuses to give her possession. She prays for 
his eviction from the premises ; and to have 


damages for the illegal entry. 


The defendant pleaded the general issue, 
and cited Stephen Henderson in warranty, 
who answered by calling in his vendors, S. 
Allain, V. Allain and A. Allain. They ap- 
peared ; and vouched Constance Rochen and 
Fergus Duplantier, who prayed, that the per- 
sons from whom they purchased, the exe- 
cutors of B. Laton, should be cited to defend 
the title. 











East'n District. 


Henpeason & 
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The last mentioned parties appearedjanq 


“~~ in addition to the general issue, pleaded pre. 


scription of ten, twenty and thirty years. 

There was judgment for the plaintiff, ang 
the defendants appealed. 

Three bills of exceptions were taken on the 
trial. Those of the plaintiff need not be exam. 
ined, and that of the defendant presents no 
difficulty. It was to an opinion of the court, 
refusing a continuance after the trial had been 
gone into, and evidence heard ; in which we 
entirely concur, and think the judge did ng 
err in refusing the application. 

The plaintiff produces a grant to her ancep 
tor, Jacinto Panis, for the premises; the only 
questions then presented for our inquiry are 
Have the defendants acquired that title? op, 
have they an adverse one, which is superior? 

They insist they have both, and rely ona 
purchase from the plaintiff’s ancestor and pre 
scription. 

The testimony establishes, that Jacinto 
Panis, the original grantee, intermarried with 
Margaret Wiltz, who owned the plantation of 
six arpents front and forty deep, between the 
tract granted, and the river; and it is on anaet 
of sale of the said Wiltz and Panis of the 8h 
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of April. 1785, that the defendants principally East’n District. 


rest their pretensions of having acquired the 
property by purchase. 

But that document falls far short of estab- 
lishing the fact for which. they introduced it. 
It is in the usual form of public aets, where the 
husband assists his wife in the disposal of her 
immoveable property; and it states, that there 
is sold to Antonio Joseph Piguery, a planta- 
tion consisting of six arpents front, with the 
ordinary depth, situated a league from the 
city, it being the same which the vendors ac- 
quired by an act of retrocession from Don 
Pedro Daspy. We look in vain, to this instru- 
ment, for proof of the sale of the premises in 
dispute; the act says ordinary depth, which 
is forty arpents, and it required them to sell 
eighty, to include the tract of Panis. There 
is no proof, that the land he acquired from the 
Spanish governorever made a part of madame 
Wiltz’s plantation, and what puts the intentions 
of the parties beyond doubt is, that they de- 
clare they sell a tract which was retroceded 
to them by Daspy, and Daspy, as it is pro- 
ved in evidence, held only six by forty. Ma- 
carty vs. Foucher, ante, 114. Innis vs. M’Crum- 
min, 1b. 425. 


Hewpexson & 
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Kast’n District. 
Jan. 1823. 
PY ay 
RovssEav 

vs. 


Menperson & 
aL. 






















CASES IN THE SUPREME COURT 


Having thus ascertained, that the only act 
by which it is alleged the ancestor of the 
plaintiff alienated the property did not, in fact, 
divest him of his title, it is unnecessary to in- 
quire into the conveyance of his vendees, 
who could not make a right to themselves, by 
inventorying the lands of others, and disposing 
of them. 

On the plea of prescription, as the defend- 
ants are without title, nothing can avail them 
but that of thirty years, and the evidence ne- 
gatives actual possession. 

We express no opinion in respect to St. Pe, 
who, it appears, bought eighty arpents in 
depth—he is not a defendant. ; 


It is therefore ordered, adjudged and de- : 


creed, that the judgment of the parish court 
be affirmed with costs. 


Denis for the plaintiff, Cuvillier for the de- 
fendants. 
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BOUTHEMY vs. DREUX & AL. ue ve 
PY 
Apreat from the court of the first district. aeons 


* 


Porter, J.* delivered the opinion of the , 
will may be 
court. This action is brought by the heirs of Proved by a sin- 


gle witness. A 


Pierre Bouthemy, deceased, to annul and set witness may 


contradict erun- 


aside his last will and.testament ; or, in case it “itionsina will. 
The names of 


js d@clared valid, ‘to have certain legacies the witnesses 
ed not be in- 


granted by it avoided, and the executor com- serted inthe bo- 
dy of a nuncu- 


ee to render an account of his administra- ai medi 
0 


Dania’ ‘& AL. 


er private sig- 


a 
n. The case has been already before - 


‘us, and was remanded for further proceed- the __ witnesses 
should sign at 


“ings. 10 Martin, 1. the same time, 
: acts which 
. It has been tried on its merits. The dis- depend on proof, 


should be alle- 
® trict court gave judgment for the defendants, &°4, that the ad- 

verse party may 
and the plaintiffs have appealed. disprove them 


in the inferior 


In this court, they have relied on the follow- —_ 
presenta- 


ing grounds for the reversal of the judgment tion of a will to 


the . witnesses 


of that of the first instance :— needs not be 
i } " » Tie el is 

1. The legacy of the universality of his fur mk... Basco 
niture, bequeathed by the testator to his con- ment being ren- 
dered on a peti- 


cubiffe, is void. Civil Code, 210, art. 10, and tion written in 


French, does not 


232, art. 115. = it void. 


Quere if voida- 


2. The will is void, not being clothed with %? 





* Martin, J. did not join in this opinion, having some 
interest on the question. 










640 CASES IN THE SUPREME COURT 


Basin Diewt the formalities required by law, to giye it va- 


ww lidity. Crvil Code, 228, art. 96-232. art. 108, 


BouTurRMY 


vs. 3. The proceedings had on the will, before 

Danox & 4m the court of probates, are void, for not having 
been preserved, and conducted in the lan- | 
guage in which the constitution of the United ' 
States is written. 1 Martin’s Dig. 114. 2 
Martin’s Rep. 227, 10 ib. le ’ 

The first point has been abandoned i in ar- 
gument, and the conclusions which we * have : 
come to on the second, will render a decision, C 
of the last, unnecessary at this stage of thé y 
cause. 

In support of his second ground, the coun.” 
sel for the plaintiffs has contended : that the 
names of the wituesses should be insertedin 
the body of the testament; that the proof of 
its execution has been only made by one wit- i 
ness ; that the testator did not present the will tq : 


the witnesses ; that, admitting the court should 


a 


be of opinion that he did, it was not to a suffi- 
cient number of them; and lastly, that the wit- 
nesses did not all sign at the same time. 

The first of these positions, inthe order ne-’ 
cessary for an examination of the case on its 
merits, is that which objects to the proof by 
one witness of the will,and the facts connected 





¥ > oor TH eTirr or LOUISIANA: , oi 


aw 38 ‘execution: ‘In support of tt We are | — 
Y pelerred to the Givil\Cae, 310, art. 243-244 ; SoM 
_awheterig is said, ifs pegvided, that the single ipa go 
| ti a Qn pe awitiless can only be ‘received, Peotiies: 
jestablish h facts, when the value of the ob- 
doe nohexceed the Mihi of $500, or there 
jet Commencement of proof in writing. 
Te rovisions’ of oer faw do not extend 
h a Cave fas that-beforé” us. They ex- 
limit ficy of a single wit- 
os eases “an the establishment of a 
a ) “eobenante (cOfivention) is made to depend on 
$ téstimony. Now a will is not a covenant. 
Me hel other grounds, on which it is conten- 
ee the nullity of the testament must" be de- 
Wereed, will be better understood by stating the 
\ evidence Teeéived in respect to its execution. 
4 m The will*is a huncupative one, under pri- 
cae eign are; and: purports to be made in 
D4 nee of the witnesses. But according 
tL Ww ‘ f dcMpinehividtroduced by the plaintiffs, it 
Pippen’ thatthe witnesses in proving it be- 
| fore-the court of probates declared, that” it 
| tae béewWritteti Gut of bh ‘presence, and 
one’ of them added; that it was'weitten ‘at the 
isdlicitation and request of the f€étator, who 
_ bettifiedy vit" i in "presence of thé” witifestes 


Vou. xt. ° 


’ 
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ha fn District. and ian it, and declared that it wb Nfl ' As 
ww will. > * feat TE ho 
Boote™Y On the trial it was proved, that the, will was w 
pats & 4% signed in the hand writing of the testatioryignd | ag 
Le Cesne swore, that he was present wel ie 


Bouthemy signed the instrument, ayd thag th 
witness saw‘ him affix his name thereto} 4 
four other witnesses. sign it; that he Wind int : 
bed, and that one Desbois, read, over the a 
to the witness in his® presence; t that Bou 
requested Desbois to read the testament to 
witnesses, which he did, and that Bouthday § 
told the witnesses that it was his testamen ry t 


+ 


‘= es cand 


This testimony was excépted to; ‘b the’ . 
doctriné is well settled in this court, tha j 
nesses to a will can be received to conteady " 
enunciations contained in it. Kmghts. S: hy 
3 Mart. 156. Marie vs. Avarts’ heirs. 10 46:2 , 


i 


¢ 


To the validity of the instrument establife >} nO) 
ed by this proof, it is objected, that the name §. 
of the.wituesses should be imserted ii the te th 
tament, as well as written at the bottom ofi by, 
On referring to the Codz, where the manner @f a 
making a nuneupative act, under private sign | .\ 
ture, is préscribed, we find certain atts neces | » Ay 
sary in order*that it be valid, jandva @e, ae 
claration that no other formalities are veqtired | = 


J 
ye 
e 
& 
e . 


& 
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’ , 


4 Aginsertiug fhe games of the witnesses in the ess's re Duet * &: 
body of the Mey nGt, ope of these formalities, aa we 


BovurHEeny 
ild make one of them, for vs. 
: Dreox & Al. 





iguire any other byt those 


} Bul. & tit, Be, % n. A80.. 
| ‘ow egive no,@pinior'en the objection, that all 
| ‘the ptitngsses should have signed,atthe same 
| for we ,think it comes po late. As it 
jm 9 matieniiich, ddpended on the proof 
? acct adduced, the plaintiffs should 
the court below, and given 
97 so ie AD. opportunity to contradict it. 
From the course which the examination of the 
| witnesses took, it appears, such a fact#was not 
Lf foosiserot to be at issue ; for was it, by the 
j é leedingen e original petition alleges two 
. is of nullity, viz. that the testament was 
written by the testator, ner by any other 
from hig digtation, in the pensence of 

slirveenen and that it was not pr 
9 Veh awitl suche declaratiog as the Jaw re. 
© quires, when written out of their. presence. 
 “Pheen ental petition adds, that neither 
; 1 anetigs sad ie alle of ‘thee Witnesses * 

ayere mentioned in the will; and that the pro-« 9» 


éeedings a before the coyrt, of probates, 
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* East’n District. 
Jan. 1823: 
so ~~» 
BovuTHEMY 
vs. 
Dreux & A. 
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under it, were void, becauge they weremih | 
conducted in the | alfeudge iw whigh the 
stitution of the United oe is written. 

The great question it Gaderis, Wwheths 
the will was presented by the, tedlate yt! 
witnesses. in such a mannegras the law-direc : 
The formalities which thie legislature haves 
scribed As guards against the frauds ye 
men from fobtieneae of mind and bo 
exposed to in their last mortlealls: ar oa: 
of strict law, and courts hage. been sever 
exacting a rigid observance, of them. 
think, however, that a scrupélotis attentiot 
forms can be well reconciled ‘with’ a, decisi 
which Will give effect to the instrament’ | 
submitted. * f | ef 

For the validity of a viroupaihiit unk 
private signature, it is sufficient if the-te 


a) 


AY i 


P 
a 
i, 


tor, in the presence of five witnesses, f ese , 


the paper on which*he ha weitten his -, sig 
ment, -or caused it to be watittenvout of" tl 
presence, déolaring. to them thaff tt 
coiitains his Yast will; that he: signs bie 
knows show. or is able, and that thegwitfi 
of one of them, ‘dso put their names: tovll 


Code 228. art. 95. . a .. *® ae . y 


inthe. case Defore-us, it jhas mminiee 
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- "that tit will wa _ by «the ditection of East’s District. 


| estatag, th Sead over tovhim, and 


} iim; but it is objected, 

Pee wrk the sothiillles to the wit- 

»gdpeiatid declareit to ‘Bezhis. We do not un- 

q nl id ‘hoster toube}thatithese words are 

hat ial, ‘and-of suchiadl@mnith) that they 

'Y Gatigiot be * supplied’ by athérs expressing the 

‘it | ideas: Directing an’ instrument to be 

+ ea tall ovdh-tt wittiesses. aétompanied with the 

tS ’s assertion, that it was his last will and 

pp (agp i is in"evidence, was done here) 

' i te sarhe thing, as if he had declared it 

1, WE she ASe6f opinion, the will was 

a ' is Word, in the sense in which it 

Foes the law, means, to exhibit to view, or 

dotice; ‘and isfally satisfied by the festator’s 

ng his vill to be. réad oyer to the wit- 

de telling then! was his. We are 

afyW@ece iff thé argument, that 

: be delivered by the 

sofa nd, to he Witnesses ; 

Dy which | often deprive the ci- 

‘th, .powérof making a Twill gyal ; 

oe fistanigee are frequent’ where: daly 
aries Would rendéf ifimposgible to 

ye mid was ound andjhealthy: he 


« Fan. 1823. 
aid 
BovuTiiEMY 
vs. 
Dreux & Ab. 
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: ; ‘el oo Le 
ae object of: the legislatdle | that tia © whe 


mil should he transmitté | i he fie 

we witnesses,.in their 9 nape 

ied Tt evident, it nae de 
The court of cassatienin France hag 
construing a lawson the sasloaitjeahion 
ed in thé sathe wopdéas ours, that 
tation need not be nianval; that the ¢ 
the law was to guard against, ann 
ment being substituted in place, of ‘th elke 
one, and that object was aecomplhishe 
the testator either presented it gpith | shad 
or indicated it by gestures or signs?” Sita 4 
458. 18 ib. 210. os tj > eae 

On the last point made, that all thée.prog | 

ings had under the decrees ofthe ms 
bates, are void, and that the whole estate ti 
be given ap with its rents and profits, weg 
no opinion. Oh egamining the evidt 
find that the ordefs andijudgpent off 
éourt ‘are inthe langoagetifiwhich th 2 “oon 
stitution of tie United, States’ is®vFitéen 
we are far frourbeing prepared.to sayathpsshe 
cir of their being” rendered 
wee. in another language, 
affect*them with “ndillity, as to render ¢ 
thing done under them: ‘void —-whefter# 


aa 





oud '; 

e 
a ) 
eal? 


; te 
‘hag ° 
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i ie cant reg R.. any thing more than Eas’ District 


lan. 1523. 


|, ame e@HfeetyldWever,of the proceed- o~ 

wate ’ BovTHEMY 

‘C Gai witli more propriety be decided on, i 
Me tthey were. As thereisa-™ * “™ 


pif soot to give an account of 
minigt “the daw ean be better ap- 
, When the evi- 


the- Sokcesdinigs. any ge- 
| 4 her . ' les, as to which ofitheth may be good, 
Af ie Ses tyhictr of then invalid. 
er he Sordered, adjudged and de- 
, wage of the district court, 
pide: preveragd, and this 
t “ens . hes bdrctapt id rection Syst i. 
) . Jcom pel therexecutor | to vende an account 
p adminis tion acco ng to law; aud it 


be she of th oni Ritricts Former judg- 
ae 


ment® undistur- 
4 ¥ % ,® ~ be 


>) a. F om 
eg Ler J. ‘ie ered the opinion the . 
B conrt 


We have caodered - reasons of- 


, @« 
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ae 


i a fered by the planting oaime i i» bopibnat*| “i 


eral ~~ his application for’ atéheari ' 
ery “tention, which the earnestness With 
oo ae, pressed it and the paid tcp 
were calculated to exgite.: ; 
It is not deni pp-his part that ike 7 
set forth: iff th daute ‘ans f Aru 


would entitle“them ‘to obtain a, res wo 


part of the price, by way of damages, in 
tion instituted by the Plaintiffs; 3 in the coy 


Kentucky; but it is said, that they wot 4 
cessfully urge their clainy for adi ier om 
a plea to the plaintiffs’ action for the 5 


#The reason is, tha ae, sti na 


unknownibithe cougts of thove states} in 

the commofl law of Eugloug afford 

legitimate rule of deciéion. ee ny, - 
Courts of Jas ‘thereyeanjreécind a 


fe pric 


fhent toaypartial recéve 
state, where@the vender 


e in te D4 y it 
wherttit ins : sion of the sal 


and p®ays to he Gate. the paymes 
any part of the price, why ore 5 # int @ 





@. 


| ji ié wii om rotons his plea to that > Diet 


the ri he vendor would be we 
, Wo Evans & au. 
rn, a suit was brought 


«sl 


. a “* «owe g erry oF LOUISIANA. 


vs. 
Gray & ar. 


8 of the partids in a contract of 
ity be a@justed in the same man- 
Backs and Létisiana, although, in 


% i state, the ~~ may obtain by 


¢ plea the oe in the yer, Cari only be 


“A difference’ exists only’in the 


ei the quantum is peflectly the 
. Ld 


:P, 334. 


Mra vs. pelos & AL. 


& 


dpe Pa * “ 
PPEAL from the eourt of the third district. parot evidence 
is good to estab- 

lish possession 


wiperer, J. delivered the opinion of the of tough not 
to form.title for 
 Meldiig, Sherif of Baton Rouge, fea estate 


Giving as} 

Hee executions <n his hands on in payment of 

a 3 obtaitied:against E.’F. Hall, in or- as Mad is 
/ t donati 

5 Gtibty thedgame, Jéied off a Phulatt@ fore and simpte, 

: d th i 

; Seah ied by the plaititiff in Ws veying it need 

. SI , ' not be by pub- 

@ lic act. 


rin 4 4 . ’ 5 A want of ti- 
Bhd a prigie act, atte fedobyygne tle in the ven-* 
dor does not 

Which was afterward’ orded in render void the .¢ 

act of sale, 4 a 
he, fice of thejparish judge, at Raton Rauge. ifterwarde oak 
quire’ the right ‘ 
Me theollowing wore; aaa s of thes true’ 


pi Kit. ve 


* 
vf. 
. 


‘ 
a 
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Eait'n District. «’Kitjow all mefi by Iesicsn Groath, digit 


Jan. 1823. 
wwe = Elisha F. Hall, hi nt reg’t 
a? infantry, at ee +8 © re a 
— day of June, 1814 ; *preserited’ ‘aud ge 
Miss Mary Lucas*M’Guire,, of thi 
mulatto girl named Grace, @bo aot 
which girl I bought oft eol. Phillip Heke; 
this parish, in consequence of ‘said-Mari 
cas M’Guire’setrices as house+keeper, ik 
I do, by these’ presents, relinquish allt 
and title for ever} of said mulatto girl, 
for her own use aft@ benefit for ever. @ | 
(Signed) e ELF. 
There was judgment*against her ifthe 
trict court, and she appealed. aie 
The cause has beew-submitted without 
gument, and-dur attention, on perusing thi ry * 
cord, is firstéarrested by. bills of a a) 
The first is to the refusal of the, 
judge to-receive the ingirument, jal Cie 
aBevidence’of asale. wane we thi 
he did not err; for, to,co te thatconfr 
it_is necessary, that® thifige: be ) 
price in curretit moneygm@ivil Code, aco 
The secbtid is to the opinion of tHe j 
rejecype parpl proof of ownership” an 
session, utiless to_establish that: theyplain 





* 


‘ 2ee THE Stare OF LOUISIANA. 


Jan. 1823. A 


y" ‘ip es PiMIOR we so.farasitwent “ve + 
uth , Pt ny gther &v idee of titleybutthat “S.™ 

nia § iy: eemagecn in thes@ase of descent. As — “ 
a os on, parolyé¥idence was properly 

iE 


ah %y 
he ged to°eetablish'it, and as it appears from 
4 emegt: Offacts, was indeed received. 


it ] “a ‘ecdived the clardby, inheritance ; sind ‘Basta District. 


Ee pi cbill of exceptions was taken to 

decision‘of the judge ¢refusing to permit 

+ he plaintit to prove the value of the ‘services, 

‘i miefitloned i in’ the.act already referred to, and 

4 + We th ink correctly taken? for, unless the plain- 

Dain’ b refused permission to give such proof, 

‘Veh thé *crounid that; as%the cause then stood, it 

| * vas fiot necessary for her to make it, we are 

Hy felearthat —, was error in rejecting the tes- 

\ jony. offered.™ ‘ey 

he céntract vie wwbich the plaintiff claims, 

0 those whieh, though not forming the 

of sale, cleagly resembles it, or rather, 

+ Wis thing else puta dation en patement, § 4. i 
ay se itPféw lars from a sale. Pot 

tes dPact™ uch as that snow uhder 

Consideration, L, adgppation rémunératotre, and 

ais oe oie accuraéy” tells» us : 

rt "une donation tbelingratags est Sate pour 

ote de services mercenatres appreciablesa 


nd, { 
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* Bast’a District. pris. @’argent, et ahs celus i gui or 


Jan. 1823. 
Pow §=aurott action fu dey 


en valeur des choses, b+ fopattelide x 
Asie - vices, une telle donation quign quali ifée du-noy 
donation par Pacte gubién 0 été passé, nq We Bon 
tion que le nom, et c’est une veritable 
ment.” Pothier, Traite.de Vente, 
before us, is certainly quite distiuct outtthat, | 
of a pure andesimple donation; to which i it as 
likeuedyby-the judge of the firstsinstange, i 7: : 
he erred in-bolding it voi, beeause it weak 
the forms réquiredeby law to. give validit 
such contracts. It ”igseneof -mutual iit 
not of beneficence. Pethier,on iene 
If the case therefore required: ity we\won 
remand the cause, to give the plaintiffion 
portunity of proving the _cotisideration ; 4 re 
neither the "sacha northe evidence tal 
renders it necessary todo, so. at | 
alleged by .the: ereditors i in the. ans 
gfact put at issue "igi i 
was. given on trial, that c 
made to defraad the defetida 
trary, the execution of tage whi t 
plaintiff claims, is established to have; bee, ; 
years before the property wag levied ii 
the sheriff's and it is in evidenge hat aero yee 





* 
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in thi spacg of, time, nite the slave out as her —_ —- 
own, aud thay wag Considered inthe fami- w--—~ 
‘ Jy,and atknow we by Hall, to be the pro- - hg 
foi jof the petitioners: _— , 
Aso, the. objectiqn of want of title in Hall, 
timeletmade the conveyance, it is suffi- 
| ape’ re perk: that admitting this objection 
i, 1, cotid,be w by any other than the purcha- 
| ee. Which we. much doubt, still a want of 
a un theivendor. does not make void a con- 
e of property, if he afterwards acquire 
e. right of the;true owner. This question 
Jatekp receiged. qursmost serious considera- 
‘pion. a and we see howeason to change the opin- 
we expressed:insthe case of Bonin vs. Eyssa- 


. teed, dy that the judgment of the district court, 
es oe avoided and reversed, that the 
do recover of the defendants .the 
ion of, the slage mentioned in the petition, 
‘e. sand (it the infunction granted by the district 
f in, < made penpetual, .saving, however, to 
efendants alf*the rights which ‘the law 
1 cs them, incase the conveyance or sale 
+t ee was made td defraud them. 


* 
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East’n District. 
Jan. 1823 
M’GouirRE 

vs 
AmELUNG & 
AB, 


A final con- 
veyance cannot 
be decreedwith- 
out hearing the 
debtor. 





CASES IN THE SUPREME C * 
> re ; 


And it is further ordered. adjudged and a. 
creed, that the defetdgyts pay costs i bath 


courts. 





Duncan for the plaintiff Eustis for Nhe de : 


fendaunts. 


GUIROT vs. HER CREDITORS. 


Appeat from the court of the first distric 


Martin, J. delivered the” opinion of ii 
court. The insolvent prayed for a meetin Q 
her creditors, that they might deliberz 
the state of her affairs, ahd grant er a respie 
of twelve, eighteen and twenty-four montiag aR 
The parish court’ orderedgthe meeting A Ay 
which the creditors preset refused’ to er | We 
the respite, appointed syndics and voted {9 AI ; I 
cession of the debtor’s geod, | re ‘Wate g 
same be sold. 
~ ‘Bhe parish court homologated rhe 4 cg ) 
dings, so far as they so a appoj ik be 
of syndics, which it confirmed, and 
might proceed in the praises, ordered’ dthabe : 
the sheriff deliver to them all the prope 
of the insolvent, seized or sequestered. 
appealed. *. | 





OF THE ahi QF LOUISIANA. 


F 4 Lad » 
* ne couingel assigns 2 G errors apparent on 
the® LeCcorus a bs 
That she prayed fora respite only, and her 
' creditors had no authority to proceed further, 


. 
. 





» 


a 


™) 
eh 












andidirecta cessjom; and the judge erred in 
Se een. of the syndics and 
raBting ther insolvent’s property to be deli- 
“yered them for sale. 
: a he case has béen submitted to us without 
di arguménts.. * 
ee » he insolvent wihde no voluntary cession of 
| " s; a forced one*eamot be decreed 
ittiGut the debtor being heard. We held so 
4 thevcasélof Weimprender’s syndics vs. Weim- 
) | Sree & a 1b Martin, 18. 






“a 1 - 






é 







t is t ere or erec adjudged and de- 
aa h dered, adjudged and d 
ereed, that the judgment of the parish court be 
"aod avoided and reversed, 


me. 
s apd Cauchoizr*for the plaintiff, Morse 
defendants. ‘ 
‘ , ; . " a rr» A 
Ab wf Bover% WIFE vs. AUBERT & AL. 





*s : “APPEAL from theourt of the second district. 


pee ig ptetizerrd the-opinion of the 
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East District. 


Jan. 1823. 
PY 


GuiroT 
vs. 


Her Crepd- 


ITORS. 


A mistake in 


a mame, by the 
omission of a 
letter, can only 
be taken advan- 
_ tage of, 
plea in®abate- 
ment, 


by @ 


7 


¥ 


656 CASES IN THB gureMe COURT, « yg 
Se ee pellves, who pray that the judges ry a hi ef 
w-~ ° court below should be'affir med, ‘and “with 1A 

wey hi ages, There is no difficulty i in seceding to 
Svaent 4% the first part of the prayer; the o 
is, as to the second. $,. 7? 
The suit was instituted off’ * irom 
note. The petition is in the nye of 
Boyer and Celeste Barras, his wife, and state 
that the defendants made their note, whieh i 
annexed to thé petition, and mak@s a pa 
it, by which they promised %o pay “unto D 
Boyer the sum claiméd. > « ai 
The note, when produced on the trial@apy 
peared to be made payable ‘to Desire Boye 
at least it is so written in-the copy transi 
bed on the record, filéd in this court.” ‘Batiayhh f 
the bill of exceptions wine oe , & 
it is stated, that the plaintiffs having offered 
note payable to Derié Boyer; the defenc 
opposed its being read’in evidengg, moe 
it.did not support the petition. ‘ 
There was judgment for the ae 
the defendants moved for a‘neW' trial, fhe th 5 
ground. that the note which,had been proved, ; 
was payable to Desiré Boyer a statetifeift «i 
direct contradiction to that ¢ontained in sie. 


bill of exceptions, which decip that. the’ ; 





























’ 


2. ; a. + . * ' 
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add 3 ‘note, Was exedited , in favour of Derie Boyer. Bas's District. 
4c) | The judge. in refusing this application, acts w\~ 
to Boyer & WIFE 


isl "pon. the idea that it is payable to Derte, but ‘4s. 
ony ’ tie ; : 4 AvuBERT & a. 
vey F says is sul ntly described in the body of 
it the gptitiong ‘2, 
oh rages gies diffieult to imagine how 


A 1 R much confusion could be created on a mat- 













& | iebich must havesbeen extremely simple in 
1. ive The allegations, made in moving for a 
i | ial, arevin digect. opposition to those 
. ntained,, in the bill of exceptions. As the 


MI 





co 
-pafty.aherefore, who might claim the benefit 
qa ee them, contradicts himself, we shall alone 
‘ ngider the Statement contained in the peti- 
| jion,and.the expressions used in the note; and 
iN ) ge whether th 


m as gave the def€fdants, just amd reasona- 


? 





is such a variance between 


=) ite A 
é set ont in. the petition, cofres- 
if ; exactly with that produced on the trial ; 
fhe « andypfobata concur, and the defen- 
dat was apprized on what suit was brought, 
aid, protected against anéther demand. for , 
the same causepof action. The only grouad 
then for the oe was a mistake in regard 


toa letter in ife ame of the plaintiff; and itis 
> 4 2 83 “ad v ' 2 ° 
| ? ¥. . 






Vot. xu. 
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East’n District. 


Jan. 1823. 
PY wy 


Boygr & wIFE 
vs, 
Aupert & AL. 


Gig 29 4" Ek 
CASES IN THE, SUPREME. COURT" Gc. | 
ae 


clear, that such an érror ousiey ‘be taken ag. 
vantage of on the general issue; it must ef . 
pleaded in abatement. Curia Phalli nea, 1,6 Ris 
n. 1. Febrero, 2, 1. 3, c. I, § 4 nT. Partithy ¥ 
3, 9. | , * @ oe Lig! 
The judgment bears interest at ten §Bvce | 
and we think it sufficient to affirm it with : * 
mages at five per cent.» é 





3 ' 


It is therefore ordered, adjadged 1d 4 
creed, that the judgment of the dist " 
be affirmed with five per cent. danfapest! 


Workman for the plaintiffs, “er for thed 


4 
a 

Cos 
i 


4? 


fendants. : v ‘ 

































er :* , 

“ay *& ©. CASES 

3 oh * | 

ena} ©", © ARGUED AND DETERMINED 

ust be , In THE 

SRT y ‘ EME COURT : 


tila 
oF THE 
| . 


| Sete, OF LOUISIANA, 


bi 


oy 4 





ah x , as 
4 fi! Mons DISTRICT, FEBRUARY TERM, 1823. uate fo Bate. 
“oy ’ a — nt 
—— % ie Nvucent 
‘te cm} ‘ a 09 vs. 
"Sh & ~©=—- NUGENT vs. ROLAND. Rename. 


Tapes from The Couft of the fourth district. promissory 


‘ ip ge note, in which 
ie i, Mantiy; J..delivered the opinion of the im igure 
. 7. The plaintiff claims $760 for the board 
m4 f the defendant, an@ for part. of his enclosures 
f d out houses, occupied by the defendant’s 
as goods; and two dollars, and 
et ‘coffee and candles. He gaye 
r £ “$28, for six demijohns.of wine, 
Vaving a balance i in his favour of $734, 40 ets. 
« The defendant pleaded the».pendency.of a 
suitfor, the same cause of action, in the parish 
court;, that he was not liable to pay the sum 
claimed, nor any part thereof; that the plain- 
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East’n District. 
Feb. 1823. 


LP. 


NuGENT 
vs. 
RoLanp. 


CASES IN THE SUPREME COURS 
- 


* 


tiff owed him $900 for thoney ’ lent. coeds Ma | 
and $200 92 cents ons a note*of*hand; ang | 
urged that the claim in the®petition, if it eye, 
existed, was thereby more thanyeompensated, 
and he prayed judgment.fo alance;’ 

The jury gave a verdict and the cour 
ment, to the defendant, 
plaintiff appealed. 

Poydras deposed, hatin Detemberdy 
he was requested by the plaintiff to. 
claim which the latter had against thes 
ant, who, on being spokento  decliniegatta 
thereto at the moment, for want of ti 
he could not shen dram racemes which 


after, ee witness went to*the defetiaani athwho 


presented his account, a dithe witn sé'8é led | 
the plaintif"s claim for'eighteen months board, 
at $200year, the: price whieh ‘the 4 7 

changed, and found a balance. 8190.98 


t~) 


the®defendant, ‘who offeted bid note @ 
or six months, He afterwards nid 
pitintiffa barrel of wine valued at $20; as 


_ payinent, whichireduced'the balance to: it 


He,at thetime, mentioned-his having'a ng@ip of | 
the plaintiff's,” which had-been mislaid: He 
did not give any note tothe, plaintiff; who 





if ei 
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’ : ye ° East’n District. 
would not take one’at' so long a period, but Feb. 1823. 


offered a%gig in payment. He afterwards we -~ 


NuGENT 


_ showed the witness a due bill of the plaintiff’s ve. 
| in the owing ‘words and figures, “I owe ae 
Mr. L. d.$200 92. July 22d, 1820. H. 
lg. 7 : Nug@nt.” 
'“£he plaintiff asked a witness whether he was 
ip the habit of giving notes, in which the sum 
was stated in rés;*but the court thought 


Nhe qetiipe improper. 


‘¢ board in the — ~ senile several 

i > Phe plaintiff's counsel urges, that a note, in 

de 14 Awhicly the"sum’to be*paid is stated in figures, 

| as void; “and that the court erred in receiving 
“iat mentionéd i in'the answer, as evidence. 

--/To eStablish“his proposition, the counsel 

showsithat a ‘promissory note is held by law 

los be"ofiequal-validity, and entitled to the 

te faith and credit, with acts passed before 

t notary public; and he hence concludes*that, 

e: as notaries must write’ out in’ fall’ al their 

“tttwords, without*abbreviations, and shall not 

' @ ~therwise express the name-of a person, of a 

' plaee, nor @'som of: money}! or any: thing 

else, other wiser the act ‘to be voidy notes of 


“ 
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East'n District. hand are void in which the name. of either Mad | 


Feb. 1223. 


w~ party, the place or the sum is.otherwise ex. 


NUGENT 


vs. 
Rovanp. 
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+ 





EN « 


pressed than by words written,out infull..oi%, 




















Neither the premises nor the conclusion 
can be granted. ay Oa 
The notarial act is an authentte, thegpromig * | 
The first a a matter, of 4 
record, the other a matter in payse. ey 
The first, must be a the 7 } 
of two witnesses; the other does not resol 
the presence of any. 7 





sory note a private one. 


The verb ¢éo express, in our opinion, 
properly be used to denote the™@egignationgal, || 
asum of money, either in words omin fignrési_” 

Of this, the counsel forthe plaintiff furnishes} 
us with examples. Beawes recommends " 
the sum be distinctly expressed both an. 


and figures. The Recopilacion. requires, th 


notaries should not express SUMS of i 
otherwise than by words. ? 


In what a situation Would we hen a Ps | 
banké, were-we to decide that the strict ru Bh 
to whiiinotarial acts: are: subject, extend ae 
bills and notes. inthe latterythenames of the athe 
parties are very seldom indeed, written out aby Te. 
full length. »Phe*first name is “generally vab- 
Brevjated—the words, value received—long 
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|, ae of cities, such as Philadelphia, Nouvelle — —— 


_ Orleansy:d&cc..arerfrequently so. A considera- w~-—~ 
_ ble portion of the paper in circulation would, igs 9 
by the ‘Getision which is pressed on us, be oe 
4 i | sheng 
: It is certainly very unsafe, and may be said 
dl ty improper, to State thesum to be paid ina bill 
; Y 4° 6 note in figures; ' ‘butno law avoids a bill or 
* | + ‘note onthat account; and authorizes us to al- 
of Jow a person, who gives such a bill or note, to 
ail himself of his‘own wrong and get rid of 
¥ obligation. 
. “We are'’of opinon, the district judge did not 
6 erin refu8ing to prevent the document pro- 
| duced to goto’the jury, on the ground that 
‘sum’ was there stated in figures. 













u? It is "therefore ordéred, adjudged and de- 
ered; that ‘the’ secgpent be affirmed with 


| 08k. Ta 
a + “Workman for the plaintify Davesac for the 


“defendant. 


“HASLOCK NS: SALKELD & ac. ~” 


_Apveat frong the court of the first district. _ !f4 vessel, ox 


board of which 
@ Property@s ship- 
*Porrer, J." deliveted ‘the ‘opinion of: the pe¢; is detained 
by irregular at- 


court. The petitioners state, that they placed tachment sued 


out against it,the 


notes, of different individuals, in the hands of Siete is ne: 


e. 


* 
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19 ee the defendants for collection, and that theifis is 


e.—~ a balance due on the amount) received by 
HastweX them of $500, which they refuse to pay ley 
Sauxerp Sat This claim is contested on.theground thiat y 


responsible to 


the owner of the the plaiutiffs once shipped on board of a veh 
cen sel called the Ajax, belonging jto George’, 
a, —» Lloyd, acting partner.in the house of Salkeld, ? (7 
racing creditor Floyd & Co. a quaiitity of tobacco, which, at” pf 
ter it was on board, was attached: by sundry” 4 
persons having claims, against the plaint 
by reason whereof the vessel was detai 


for a long space of time, and injury sustail 


to a greater amount than that how" demaiide ™ 


of the defendants. +A 
The plaintiffs insist, that these attachments, 
were illegally sued out, and were afterws a 5 
abandoned by the parties at whése praye 
they issued.. The district “court, howeve 
gave judgment against "them, and cise har 
appealed. na a ' h’ 
The evidence shows, that in the case ob i 


Sto an Allen & @o. against the appelanany 
the tobacco natch: had. been, attached . on 


ant that Patterson sia Philpoty at whose suit 
‘it had also been seizéd, discontinued “their 
action. 



























, Py 


tahy! 


o 
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5» iy. Tye cause has been submitted without Pas» Disuict 
y | argument; and after a very attentive considera- > ~ 

‘ 4 ° Has.uck 
’ | tion, we age unable to find any satisfactory ap 


SaLKELD & Ar. 


pits 4 # ground for affitming the judgment of the court 
* soft e first instance. The proceedings had in 
hy > thé suits, which occasioned delay in the de- 
te arture of one of the vessels of the defend- 
By ais, certainly exclude the idea of any fault 


4) 00 the. part of the pl@intifis ; and if, as it ap- 





a 2 . 
rs to us was the ease, their property was 







ally or without sufficient cause seized, it 
Nenough that, they should bear that injury 
AT ad with jut being ‘made answerable for the da- 
a, P mage which'third persons may have sustained 
xP My, t, If any person is responsible, it is him 
sued the attachment and did not prose- 


it with effect. 
. 4 


« 
* 


IL” Whis therefore ordered, adjudged and de- 
Tt Yreed,‘that the judgment of the district court 
| @be annulled, avoided and reversed; and that 







the plaintiffs do recover of the defendants the A 
| sum of five hundred dollars, with iffmiest nui 
a}. from the judicialdemand, and costs of*sult. 
a) Re . 
it | Hennen for the’ plaintiff, Grymes for the de- . 
ir fenddnts. - | J; . 


Vor XII. 
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av Be 


Fast'n District. MAYHEW vs. MGEE, J oie 
"Feb. 1823. , of 4 
A Apreat from the parish and city courtighy, ey 

vs. : | 
MGer, New-Orleans. ee co 


Afterproceed- Porter, J. delivered the Hpinicg ‘of te th t | 


ings commenced 


for a forcedsu- egurt, The petitioner claims of the de chit 


render, suit can- 


not be c*rtied ant $955 10 cents, who, admittifig the justige 


on by a single 





creditor. of the greater part of the demand, 7 
that proceedings are péiiding against him 
the suit of his creditors, for a forced 





Fi 


render. i¢ ne 

We think the objection a ood one, * Ball 
already been settled by this court int eave yt 
of Chinpella vs. Lanusse’s Syndics, 10 Maria ee 
that in case of a forced surrender, one of, h 
creditors could not carry on legal proceedt 
in a distinct suit, against the insolvent for! 
recovery of hisdebt. To perthit it, wouldim | 
deed defeat one of the important objects § 
our laws on this subject, which is to secure 
legal distribution of the baokrapt’s ois a 






all have demands against it. ~ >, * 

=: 

é judgment of the parish court is aff * lie 

with costs. wt a , "ih 

jo," Carleton Yor the plaintiff Morse for they de 
- fendant. » 
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East’n District. 
Re? é BOUDREAU vs. BOUDREAU. dy a! +4 a 
, a e e SS a a 
i Appear from the court of the second district. poupazav 

















vs. 


1 Matuews, J. delivered the opinion of the 
Prescription 


, court. This is.a petitory action. brought to cannot be plea- a 


ded in the su- 


pea a certain. tract of land described in jreme court. 


Parol evi- 
«fig s petition, and in support of his gence, Fe 


t ad ible 
m he_ offers in evidence a title in due 3't0 titic, is 50 


derived from. one Lambert Bellardin, “ a ae naaae 
pee in F ebruary, $805. To this title the 

pant opposes one derived from the 

vendor, made in May, 1810. The peti- 

Iso containg a prayer for the annual rents 

“and profits of said land. Judgment was ren- 

dered in. the court below, in favour of the 

_ wpintitt both for the recovery of the pro- 


ty, and damages for the use and occupa- 





m by the defendant, as being a possessor in ° 
| faith; from which the latter appealed. 

4 ypSeveral bills of exceptions were taken by 

the appellant, to opinions of the district court, 
gra in the course of, the trial. These ex 

ce ions have not’ been much insisted on if 
a ment Before this courts and, as “ | ~~ 
7 I vvieve from se Panter as they appear on 

Af : "the record, that the opinious excepted jo" 
te A mere gorrect, they may bé"dismigsed without 


m—., 


668 CASES IN THE SUPREME COURT 


East’n District. : » 
ee tes. fungher comment. The title alleved @nd pro. 


\o~ venon the part of the plaintiff, is clearly ghe 


BoupREAU 
- best, being evidence of a sale to him anterior 


to that made to the defendant, afd was be. 


BouDREAU. 


companied by tradition of the thing sold. - 
But an attempt is made to ¢how ilosth the | 


appellant, by a prescription: of. ten Yealg: 7 xz 
which was not pears in ie court | ry 


court, as being authoriid’ by Laws It is (i | 
there are expressions in ourdaws which pép., 
mit prescription to be pleaded in a catige, ; ' 
even on an appeal. Those rules were ride 
for courts of appeal which try.a suit de novo; ; 
and might wellreceive new pleas, because they 
could have new evidence on them. By it 
constitution this is a court of appeal only. 
legislature, in organizing it, have establishe 
rules, the whole tenor of which shows theigt in 
tention to be, that its powers should be. exer. | i 
cised almost exclusively in the correction my) 
errors committed by the inferior tribupa 
the ,state, and such aléhe Ais appear pre | 
c ransmitted to the su prgine Court as pres 
scribed by law,, 

¢ When the whole cause is legally sent tp, 7 
the evils of which the parties. eoniplainian be } 
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f » + 8 
al Oe 

> bec’; ino ld it East’n District. 
ro. f oreme@jed ;eby affirming judgments wie da- East's Dist 
phe gf, amages ; by reversing them and giving such wh-~ 
2s BouprEau 
lor | ‘hae as ought to have been given in the ns. 
aia BouDREAU. 
ac. | ower Céyrts, or by remanding causes for new 


. 


| trials when justice requires that mode of pro- 
the @ seeding. “We are clearly of opinion, that 
Te, ) «peither the constitution of the state, nor the 
1% Wh facts of the legislature under it, organizing the 
bie “7 qeourt of'appedls, and establishing rules of pro- 
ue, | 
ar yew pleas,*or newrevidence in any suit : and 
se, § “Consequently the law, which heretofore per- 
ie * faitted such pleas and evidence on an appeal, 
05 
ey ik 
*| rs legislature ; their provisions being clearly 













cedure therein—will authorize us to admit 


‘js virtually repealed and abrogated by the 
state constitution and subsequent acts of the 


ntrary and repugnant to the former law.— 

FThe plea of prescription, here offered, must 

therefore be rejected. Even had it beenre- % 

Te gularly pleaded in the court below, we doubt 

sf | age any good effect from it to the defend- 

Breit of the cause. 

| ” * The’ plajatif? having shown the best_title to 

es) 7" tbe land F gilt te, is clearly entitléd ‘cO- 

‘|  sverit: and so far as the judgment, of the dis- '"@ 
tfict;court goes to establish his right of pfo- 
Perey, itgi® in our opinion, correct. But we 
* 


4 
Pp 
vi 





. ‘ 
. 4 a 
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East'n District. cann@t agree with that court, to pdindge ‘a | 
we mages against the defendant as a hare 
— possessor. The definition in the Code.of th 
NT: aad af possessor, is clear and explicit, viz.) U 

he who possesses as master, im that he if) " 
has no title, or that his title is vicious and de,» 
fective. Now, so far from the evidence, ipith AD i 
present case, establishing the existence of anyg, 
such knowlege in the appellant, it. sho | 
quite the contrary; Ist. the prior purchasg i 2 
gave up the property to the original owner, : 
who remained in possession of it’ for_nez y 
three years, before he sold and conveyed ¢ 
the defendant,to whom he delivered it; 2d. this” 
latter has remained in undisturbed possession | e 
under a title, translative of property, for nearly.) 
ten years: from which, the inevitable conelq, 
sion is drawn, that he was an honest possessom 
up to the judicial demand, and consequently 
no damages ought to be adjudged against him | i 
beyond that period. In this view of the cage! §” © 
it is seen, that we do not admit the or, ¥ 
dence to influence the written documents ¥ f 
titles they relate to the ri oP property, ” 
a confine them entirely to that of ili 


Iki is;therefore ordered, adjuait a angie} 
Paes > 


‘ 


¢ eS oes 
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pees that the judgment of the district court, ~_—_ ong 


be avoided, reversed and annulled; and pro- eorns a 
1  péeding tere to render such judgment as bee 3 
‘ought there to have been rendered, it is or- — 
i > dered, adjudged and decreed, that the plaintiff 

DF and pellee, do recover from the defendant 
nd appellant, the land in dispute, and dama- 
Is for its use and occupation, at the rate of 
» the hundred and twenty-five dollars, from the 
Pjodicial demand, and that is from the 28th: 
» day of May, 1820, until the property shall be 
P livered up to the plaintiff; reserving to the 
“defendant his right of action, if any he have, 


2° 
oo | 
Cy. 4 





for the improvements made by him on said 
* sland, during his occupancy: costs of this ap- 
peal to be borne by the appellee. 


Pe Workman for the plaintiff, Morse for the de- & 
} pe ~~ 


ep 


Y i ®? PEPPER # PEYTAVIN. 


If he whe 
APPEAL fepmghe court of the second dimttict. bin! himself 
r sugar, | 


‘Moreau, for a defendant. Tilie distriet *” lols teva, 


of % di 
"240 ‘court erred i in condemning the defendant and jemand dame. 


ges in money. t 


ie | ‘ a 5a: to pay asumeof money, without SA-~ A note payae 
, his urea @pay in sugar, according to his *% nti 


o-. 
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E t Di t t. hie 
ast'n Dietrct contract; and in refusing to require'the Pai le ‘ 
wv ~ tiff to give security to indemnify the debtor, itt pou 

rae case the note, which the former alleged to ae ssa t 
P " ae 
eerv™* Jost, should have been transferred. ° esky gotton 















Will it be said that the defendant lost.the > inate 
faculty of discharging his obligation,” the,’ " ‘wot’? 
delivery of sugar, as he either refused or an we 
lected to comply with his engagement on thé?’ ” yTh 
day of payment ? It is in evidence, that » , Bdound 
did every thing in his power to ol ply wi h* ; pl, 
his promise. Langhorne, the agent and ging : 
of the plaintiff. deposes, that he was preven a 5 : 
from taking the sugar. the steam-boat in which i | 
he was having passed the defendant’s plantas) 9 e 
tion, during the night, and the master having § , ail 

refused to stop; and the sheriff has declared ‘i 

that when he served the citation on the d es ip 
” fendant, the latter told him, the sugar ro a. +, 
ready when Langhorne passedBy, and ne m4 " 
gretted he could not stop... h a 

Neither can it be utged, that this thea ; 
wasglost by the defendant refusing to a no 
and compelling the plaintith'to sue, . While sf nen 
. _ ‘the latterfalleged the loss of the note, the, for. * 

mer had the right of withholding - payment fh 3 
he was indemnified. «= . a 


. . The district court has beri Pinion, ie 


ort 
‘ 


or, ni 
‘ma! 


ipo 
tion 
| iider 


Conce 
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ail . 


BD ciiable. This is the first time we heard it 
+ i that a note payable to order, in sugar or 


> 
7 


oe gotton. Notes cease to be negotiable at their 


' 


i inaurity and after protest. The present was 








+ Brot "payable on any fixed day; was exigible 
; geerediatsly. 

ipThe holder of a bill, who alleges its loss, is 
i | gund-to indemnify the payor. Pothier, Change, 
sl. 


ee 3s +: 








E08) Workman, in reply. The debtor in this 
: cease is liable for all the damages resulting 

4 tom the non-performance of his obligation : in 
Mher words, he ought to indemnify the credi- 

ior, not only from the loss which the non-per- 
brmance of the obligation has occasioned him, 
1 { | ES for the gain of which it has deprived 
him.’ The English courts have decided, 2 
East. 1 211, that the proper damages upon an 
Mgeement for the transfer of stock, was the 
iglest price, which it had been at since the 
Jilime*when the agreement ought to have Been 
J performed: A much higher scale of compen- 
| &tion is allowed by the Code, which we con- 
| sider as the common law of this state, in, civil 
~} eoncerns. Ip In the law of the Code, de senientiis 


| 
Vou. Mb 85 
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fie note. not being payable in money, was not East's District. 


Feb. 1823. 
PQ 


PEPPER 
v3. 
PEYTAVIN. 
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East’n District, 


Feb. 1823. 


ww 47.) Justinian ordains, that in all cases where | 


PEPPER 


vs. 
PEYTAVIN. 
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que pro eo guod interest proferuntuy, (lib. 7 & 


the nature and quality of the thing are certain. 
and determinate, as in sales, &c. the dama- + 
ges and interests may not exceed double the | 
value of the thing, which forms the of 





yf 
A. Peytavin, then, may iat | 
himself highly favoured by the judgment from * ‘ 

which he has hazarded this appeal ; a, dg ) 


the contract. 


ment which gives the injured party the ve # f 


been awarded in such a case; 
price of the article, fixed by the parties them- 
selves, at the time when the obligation to de- 
liver it ought to have been performed. 

The note being payable in sugar, was not 
negotiable, and the defendant cannot require 
It is an essential quality’ 6 


lowest rate of damages which could boll 
that is, thé | 


4 









to be indemnified. 
the validity of a promissory “note, as 8 


that it be payable in money. Chitty on bills, 
54. A note payable in goods, is not a | 
% 


ble, 2 Mass. Rep. 524. 
we @ 

Martine J. delivered the opinion of alt 
court. The plaintiff states, that he ‘sold g. 
quantity of flour, amousting to $717 50 cents, 
ae in sugar, at the rage and a ‘ 


, 








in 


pa 


tou 


qea 
ane 





y 


et | 
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If cents the pound—that the defendant gave East'n District. 


him his obligation ‘harveton which, before the 
payment of it or any part thereof, was fortui- 


ain 
ae tously lost or stolen—that the said obligation 
the’ ‘was not transferred. 

* so? efendant pleaded the general issue. 





t of 
we 








ng | 


y 








» Tiere was judgment against him, and he 


lt appealed. 


His counsel urges, that the judgment ought 
‘wp have reserved tothe defendant the faculty of 


4 es in sugar, and ordered the plaintiff to 


e security, to indemnify the defendant. 
The defendant has not urged, that he was 
ready to pay in sugar, according to his pro- 
mise, but has denied, that he made the obli- 
gation on which he is sued. Under this plea 


' he cannot contend he was always, and is still 


therefore been, by his own act, turned into 
ie to pay damages for the neglect to per- 
m the original one, if the plaintiff demand 
¢. damages, 2. e. the value of the sugar, at 


, the time and place of delivery. The creditor 


‘of an obligation payable in produce, may on 
the failure of the debtor, provide himself with 
‘produce of the same kind at the market price, 
and require asum equal to the purchase as 


Feb. 1823. 
Paw 


PEPPER 
vs. 
PryTavin. 
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Bast’n District. 


Feb. 1823. 
DP ’’y 
PEPPER 
vs. 
PEYTAVIN. 


A ca. sa. must 
he returnable in 
no less than 60, 
nor more than 
' 90 days, 


s 


CASES IN THE SUPREME COURT®*’ 
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damages. As such a purchase is a matte ; 
which the defendant is without interest, dama. 
ges may be demanded without its being made, 
The obligation to deliver the sugar was not 
such a negotiable paper, which mightyrender' 
the debtor liable to its assignee, vidas on 
tice—as a promissory note for money, Oma bill, | 
of exchange. The safety of the defendants 
does not require any security: foradmitting 
that the obligation was assigned, the assigh 
ment would be completed by the notice | 
to the debtor. This is not pretended x | 
been done; and were it done, the defendant 
would be protected by the merger of his obli- 
gation in the judgment obtained on it. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 


be affirmed with costs. . 


Workman for the plaintiff, Moreau and De 


moutn for the defendant. 


2 8 


WOODRUFF vs. PENNYS BAIL. ' 


‘ 





Apreat from the court of the first district. ; 
¥ 


Martin, ‘J. delivered the opinion of the 
court. A capias ad satisfaciendum iggued against ‘ 


<% o 





+ 
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ble on the third Monday of December follow- 
ing, and was returned non est enventus. 
The bail being notified, surrendered the 






jected to the surrender, as being too 

ter the return of the ca. sa.; but the court 

* was of opinion «that the capias, under the 
act of 1817, should have been made returna- 

! #ble in no less than sixty nor more than ninety 

#days,.and could not be legally returned non 

| ae in less than sixty days from the 
day it issued,” and ordered the principal in 
the custody of the sheriff, and the bail-bond 
to be cancelled. 

The plaintiff appealed. 

Gordon deposed, he is and has been clerk 
of the court of the first district, since its or- 
ganization, and was clerk of the superior 
court of the late territory from the year 1809 
ill the formation of the state courts; that 
during the time he has been in office, it has 
been the practice both in the superior and 
district courts to make writs of capias ad satis- 

, fagendum returnable in 15, 20, or 30 days 
from the date, at the option of the plaintiff: 
Before his gppointment as clerk of the su- 
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 yRenny on the 26th of November last, returna- East'n District. 


Feb. 1823. 
id 


WoovpruFrF 
vs. 
PENNyY’s BAIL. 


palin open court. The plaintiff’s coun- | 
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Feb. 1823. 
w~ kept. Since, one has been always kept ineach, 
Wooprurr ; i y ‘ 
vs. court,a reference to which,shows the period at 
PENNX’s BAIL. 


East'n District. herior court, there was no execution socks 
c 










which each writ of capias was made returnable, re 
Holland, the deputy sheriff. depo ad. he 4 ip st 
took the principal in pursuance of the je@gmrt’s ve. 
order, and informed the plaintiff’s att@fhey tk 
he would not detain him unless a sum was ad- if» 
vanced for his subsistence and the fees. ” The . 
attorney at first declined, but soon after Cone), , a 
sented to make the advance for one week, 
tendered a $10 note; but the witness dt, 
being able to produce the change, the attor d 
ney promised to pay in the morning; the prin- t 
cipal was then committed, and on the following f 
day was admitted to the bounds. The plain- , 
tiff’s attorney declined making any advance | © 
or having any thing to do with the prisoner. t 
It is admitted the plaintiff resides in St. — ; 
Francisville. iy 
The plaintiffand appellant’s counsel urg J 
that the district court erred as the bail w , 
fixed, under the act of 1821, p. 58; that the. 
capias was made returnable according to the 


long established practice of the district comrt, , , 
which has become a rule and mode of pro- 


ceeding, which could be changed only by law 
Be 


- 





2 







: 





I. facias only ; that if no fixed practice exists, with 0s. 
ZT 
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a op arule of court; that the act of 1817, cited a Distiet. 


4 by thedistrict court, relates to writs of fert ww 
WoopruFE 





. - * 4 . P 9 2 
', regard to the writs of captas ad satisfaciendum, it — 


r sho 

” 

la 
the bail in this case is fixed. 


be governed by the English common 






m which it came, according to which 


‘We are of opinion, that the writs of ca. sa. are 
included in the word execution, used in the act 





of,1317. The word is comprehensive enough 

clude them, and there is no good reason to 
* "Gonclude that the legislature should fix the 
day of return of the fi. fa. and leave that of 
the ca. sa. at the caprice or worst views of the 
plaintiff’ This idea is strengthened by the 
consideration that the bail is fixed with the 
debt, and cannot surrender his principal after 
the return-day of the ca. sa. (1821, p. 58.) Now, 
if the plaintiff is to be the judge of the length 





‘ 


of time, during which the bail may exercise 







yhis legal right of surrendering, will he not 
always direct this return to be within the 
shortest period possible? If theyclerk of the 
first district thinks he’ may make a ca. sa. re- 
turfiable in a fortnight, if the plaintiff insists 
on it, may not that of the second think him- 


self justifiable in accommodating a plaintiff 


680 


CASES IN THE SUPREME COURT 


East’n District. with a ca. sa. returnable in ten or a less nig? 


Feb. 1823 
aa 4 


Woonvrvurr . 


vs. 
PRNNX’s BalL. 


ber of days? it 


That construction, which leaves the bail so. | ig 
much at the mercy of the plaintiff, is nat tobe rf 
favoured. : 

It is true, the act of 1817, after fix | 
return day of executions, defines the sheriff's , 
duty in making the money out of the goods ‘ 
seized, and the manner in which this money a | 
is to be paid by him, without giving any 
rections as to the mode in which a ca: 
is to be executed and returned. The 
swer to this objection is, that there is but one 


mode of executing a ca. sa.#.e. by seizing and 
imprisoning the debtor. No difficulty in mak- 

ing the return, which can only be, that the de- 
feridant was not found, or that he was im- 


prisoned. 


é 





It is therefore ordered, adjudged and de- 
creed, that the judgment be affirmed with. 


1~ 


costs. 









ap 
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a eg FLOWER vs. LIVINGSTON. East's District. 
a 4 ‘ Appeat from the court of the parish and city Frower . 
rs al M of New-Orleans. : Livimestos. 


R, J. delivered the opinion of the Forty-eight 
- i : jurors must be 
his is an action ona promissory note, teturved,toeach 
term of the pa- 


the defendant pleaded the general tish courtof N. 
Orleans. 






in 
issue, qnd prayed for a jury. 

The qnly question which the case presents, 
is the correctness of the opinion of the court 


ed first instance, on a challenge to the 


The defendant objected to the jury, be- 






cause it appeared, the sheriff had only return- 


ed twenty-four persons to serve as jurors, 
when, by law, the panel should have contained 


G- 


forty-eight. 
n- 


By an act of the legislature of date the 26th 
March, 1813, it is provided, that the forma- 
»- ‘] ® lities required by the statute of the territory, 





h | which prescribes the mode of summoning 
grand and petit juries, should be pursued in 
selecting’ juries for the district dnd parish 
courts.” 2: Martin's Digest, 198-200. That 

act_ provides, that eighteen persons shall be > . 
drawn t6’serve as jurors for the parish courts, 
wheuever they @hall be required j,and forty- 


+ Vow xu. “86 ‘ 


“a es, “Bike | 


," gs 


s ff & ny 
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Kast'n District. 


Feb. 1823. 
Pye 
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eight shall be selected to serve as grand Wid 
petty jurors at each session of the ‘superior 
court. ‘ 


, ‘ 
» 
the legislature referred to, when the C.. 
i . — a . 
ted the formalities used under the terfitorial! 


. * e@ ° * ; 
government, to be pursued in obtaining, juries 


It is important in the inquiry, which this 
case presents. to ascertain which of these odes 








for the parish courts; to that which prescribes 
eighteen jurors to be summoned, or that whith’ 
directs forty-eight. P 
It is against the conclusion, that the latter 
number was meant, that no grand jurors are 


oe it oe mm lll el Oe 


necessary in the parish courts, and therefore 
it would seem a vain thing to summon persons 


to serve assuch. Too much weight, however, ti 
cannot be given to this argument, for we find 
the legislature in the year 1810, directing a ) 
list to be formed in order that persons might ’ i 
be drawn from it, to serve as grand jurors in |" 
the parish courts, at a time when it is notoriote” d 
these tribunals had not criminal jurisdiction, ‘f ? 
requiring the aid of such a body. Aets of the ters , 
ritorial legislature, March 16, 1810, § ¥.” “ * 
It is equally as difficult to believe, that ‘the. ’ 
number provided fof the parish court? under 
the territorial government, wadtin the contem-" | * 
plation of the legislature,ifor iffe whole pra; F 








4 
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8 , ; ; East District. 
visions in the act are directed to provide a Pst Distri 


hy jury for the district court, in which eighteen w>-~ 


seer FLOWER 
would not have been a sufficient number. The oa 


i i : L TON. 
‘election, too, is directed to be made in the “ 


ointed out by that part of the former 





laws, er which forty-eight were drawn; 

and the exception, at the close of the section 

already quoted, that juries might be summon- 

ed. for three parishes alone, in the state, with- 

GBpaking any distinction in the manner these 

jurots were to be procured, rather strengthens 

than weakens the conclusion, that only one 

mode was contemplated for both courts. 
But whatever may be the sound construc- 

tion of this act in relation to the parishes of St. 

Tammany and St. Helena, in regard to that of 

New-Orleans, there cannot well be a question; 

forthe statute establishing the city court di- 

stects, “that the mode of proceeding before 

the.same, shall be in all respects similar to that 

prescribed for the district court.” The modes 

of proceeding would not be the same, if the 

same number of jurors were not selected for 

each, » |, — Wy. 
Gu.the whole, we think that the true con- 

struction of the s@tute is, that fortyeight ju- 

rors qnust be suifimoned at @ach term of the 
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084 


East’n District. ; . . ‘ 
ab rny court, where this cause was tried, and we 


~~ therefore conclude, that the challenge to the , 


FLower 
vs. array was well taken. ee 


LIvimeston. <2 
It is therefore ordered, adjudged apd de. 


creed, that the judgment of the paristmcoutt 
be annulled, avoided and reversed, ane th ( 
this cause be remanded for a new wate 

that the appellee pay the costs of this ap. 


> 


peal. | 
Christy for the plaintiff, the defendant in jin: 


prid persona. 
——— 


LAZARE’S EXECUTOR vs. PEYTAVIN. 


Complaints’ Appear from the court of the second district, 
cannot be made 
that a_ special ’ — 
verdict was ob- Martin, J. delivered the opinion of the 
tained without ‘ 3 
legal evidence, court. This case was remanded from this 
by a party who 5 . P ; 
did not pray the Court in April, 1821. 9 Martin, 566. ir 
judge to charge , . ae 
the juxy in his There was judgment for the plaintiff, and. 
favor, nor fora 
~~ _orme, the defendant appealed. ee 
trial. 
Parolevidence His counsel urges, that the judgment was 
cannot be recel- a . 
ved to moe . pronounced on a special verdict, grounded on 
letter, in whic ‘z " ‘ 
» the is no am- the testimony of one single witness, while:the 
‘piguity. d 4 i 
If ‘improper contract, which was thas proven, exe in 








evidence was 


suff-red to go to yalue the sum of $500. a j 
the ju:y and it of 


appearstheydiss Admitting thiat’ the defendant’s counsgl, at 


+ 





+ 


d we 
> the , 


wad % 
de. 
” / 


rourt 


mr? 3 
ay 
Mah 
al 


» Ap 


| prp- 


trict, 


the 
this 


], at 
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se of the amtift’s sty j East’n District. 
the close of the plaintiff’s testimony in the ngee 


disirict court, ought to have moved for anon- «~~ 


pe 
suit, or requested the court to charge the jury “ws. 


. PEYTsVIN. 
that there was no legal proof before them— 
f ‘i regarded it, the 
or hay e moved for a new trial, on the ground case will not be 
P remanded by the 


that the verdict was unsupported by legal supreme court. 
Providence. 

A special verdict is conclusive to us as to 
the facts; and the absence of legal evidence 
scannot be offered to us, to induce us to set it 
aside; because nothing compels parties to re- 
cord all the evidence they offer, and the ab- 
sence of evidence on the record is no proof 
that none was offered. There is no state- 
ment of facts. 

Our attention is arrested ona bill of ex- 
ceptions. 

The defendant, at the trial, offered in evi- 
dence a letter of the plaintiff's testator, which 
was read. The plaintiff’s counsel then intro- 
duced a witness to explain the meaning of 
part of this letter—by showing what idea the 
Writer meant to convey. The defendant's 
counsel objected to the witness being exa- 
thined, as the part of the letter, intended to 
be explained,, was yoid of ambiguity. The 
cqurt overruled this objeétion, and a bill of 
exceptions was taken. Cr, Code, 310, art. 242. 
- * 
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9, Di H ” * . 7 
vee. tod, = The part of the letter referred to in the 


Pw 
LaZaRR’s EX. 


ns “As to the $250, which you have paid for 


PEYTAVIN. 
me; when I requested you todo so. I thought. 


bill of exceptions is in the following words :— 


your situation allowed such an advance. The | 


truth is, I intended to return them, but I 


thought I should not be called on to do it, be. 
cause I did not anticipate the unfortunate | 





events which have since befawen you. If |: 
cannot repay the whole, [ll pay a part. Sell? 
my bale of cotton, while you wait for they 
rest.” 

The witness deposed, he was present when 
the letter was written, and was cousulted by 
the writer as to the terms in which it was to 
be couched. From the conversation which 
then took place, he thinks the writer meant 
to say to the defendant, that, inasmuch as the 
latter had been unfortunate in trade, he would 
not only refrain from asking him what was | 
due, but would return the money he had bor- 

rowed. The witness told the writer, he ought. 
not to use such language, and advised him ia ; 
to write that way; that these expressions ‘ 
might lead to difficulty between him and t 
defendant, and milder ones would be more 


3° 
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proper; that they might be considered as an East's District. 


entering into a settlement of accounts. The 
writer persisted and the witness left him. 

It is true the Code speaks only, in the part 
cited, of acts—but the principle is applicable 
toall writings. Contra fidem scripti testis non 


Witur. It would be monstrous to allow a 
¢ to convey an idea, in a letter, and after 
the effect which the communication of the 
jdéa was intended to operate, to turn round 
and pray to be permitted to show that he did 
nét mean to convey the idea which the ex- 
pressions used purported. 

We think that the court erred in admitting 
parol evidence to explain a letter, in which 
there is no ambiguity. But we have carefully 
examined the evidence, which, in this case, 
is spread on the record, having been taken 
down in open court. From this it appears 
that the jury allowed the defendant every 
claim of which he offered evidence, and par- 
ticularly that which the letter was introduced 
to support—and they did not permit the parol 
testimony excepted to,to weaken the evidence 

contained in the letter: It is therefore clear, 
that. the defendant was not injured by the il- 


legal introduction of the parol evidence. 
o 7 
% ss 


Feb. 1823. 
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East'n District. $ 
ee The case of Johnson vs. Duncan’s ana 8 


wow Martin, 158. is not unlike this. 
i = The plaintiff and appellee has prayed us to 
Prxtavin. , . . 
correct an error of calculation, in which the 


district court fell in from the amount of the 


a year, amount to $1333 33.° The jury 
he paid $100 for the defendant, in all $1433 


found to have been paid by the defendant 
$407—the balance due is $1026 33. ¢ 


It is therefore ordered, adjudged and de- 
creed, that the judgment be annulled, avoid- 
ed and reversed, and that there be judgment 
for the plaintiff for one thousand and twenty. 


both courts. 


moulin, for the defendant. 


 — 


GRAYSON vs. VEECHE. ee 


attach the a- 
@ moarnt of a judg- 
men. recovered Martin. J. delivered the opinion of ‘the 


against himself. 
court. This is a suit by attachment, ih 1 bic 


33: deduct from this the sum which the jary ! 


six dollars thirty-three cents, with costssin . 


Workman for the plaintiff, Moreau & Dw 


judgment. on the facts found by the jury. The © , 
wages of the deceased for 20 months, at ot | 
four | 
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the plaintiff caused the amount of a judgment © 


lately recovered against himself, by the pre- 
sent defendant, to be attached. 

The latter obtained a dissolution of the at- 
tachment, the district court being of opinion 
«that no attachment can be sued out bya 
person, indebted to another, for an alleged 
debt due him, attaching a debt due by him- 
self, in his own hands, and making himself a 
garnishee.” The plaintiff appealed. 

According to our act of assembly, effects or 
credits (effets ou creances) of absent debtors 
may be attached, 1 Martin’s Dig. 520, n. 6.— 
Hence, ifa debt due by such debtor, may not 
he attached by the person who owes it, it must 
be, because he comes under some exception 
tothe general rule. The district judge has 
not cited, nor does the appellee’s counsel re- 
fer us to, any. 

In Graighle vs. Notnagel & al. 1 Peters, 245. 
Washington, J. who delivered the opinion of the 
court, said, that a defendant may attach the 
money due by him to the plaintiff, in his own 
hands, and plead the pendency of the attach- 
meyt to the action against him. 

Sergeant, in his law of attachment, 72, shows, 


Vou, x11. 87 


*® 
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that in England a party may attach money 
which he himself owes. 


So, if A. recover a debt against B., the lat. 


ter may attach, in his own hands for, so much 
as is due him by A. 1 Rolle’s Abridg. 554. ) 
Our act of assembly authorizes universally 
the attachment of a debtor’s credits, and the 
case cited from Peters shows, that this, ip 


Peunsylvania, may be done, even after suit wag 


brought to recover the money afterwards at. 
tached; that from Rolle shows, that the English 
courts hold that even a recovery does not 


prevent the attachment. 


Judge Washington examines the question 


on general principles; he does not rely on 


any particular provision in Pennsylvania, but 
shows, that there is not the least impropriety 
or incongruity ina man attaching a debt which 


he himself owes. His reasoning appears to 


us conclusive. 


We do not see that any distinction may be 


made, under the general words of our act of 


assembly. 


It authorizes the attachment of 


the debtor’s credits, without distinguishing 
those which are in the hands of a person whd 


has a claim against himself, on which an a 


tachment may issue. Ubt lex non distingutt ne 
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yon distinguere debemus. We think the district Fan's Diswict. 


judge erred. DP 
GRaY¥son 
vs. 


It is therefore ordered, adjudged and de-  vexene: 
creed, that the judgment of the district court 
be annulled, avoided and reversed, and the 
case remanded with directions to the judge to 
proceed in the case, as if the attachment had 
not been dissolved; the costs of this appeal to 


be borne by the defendant and appellee. 


Grayson for the plaintiff, Eustis for the de- 
fendant. 


TILGHMAN vs. DIAS. 


Appear from the court of the second district. An erder of 
seizure and sale 
- ae can issue on an 
Porter, J. delivered the opinion of the authentic act 
ae se written in the 
court. The plaintiff purchased of the de- French tan- 
3 guage. 
feundant a tract of land, and in the act of sale © An acknow- 
- : legment of the 
gave a special mortgage on the premises, and debt and mort- 
= i . - gage in a public 
an obligation to pay the price at ‘certain pe- act, amounts to 
S confession of 
nods. judgment. 


The money not being paid as the instal- 
ments fell due, the vendor applied for an or- 
der of seizure and sale of the property mort- 
gaged. This order was granted by the dis- 
trict judge, and afterwards enjoined on the 








692 


East’n District. 
Feb. 1823. 


Pry™*&y» 
TMGHMAN 
vs. 
Dias. 





CASES IN THE SUPREME COURT 


application of the present plaintiff, who in his 
prayer for the injunction relied principally on 
two grounds; first, that the act was written in 
the French language, and second, that it did 
not amount to a confession of judgment. 

On a hearing of the cause the injunction 
was dissolved, and the plaintiff appealed. 

The case as it stands before us, offers but 
two questions for consideration; they are, 
however, of considerable importance. 

The first is, whether an order of seizure 
and sale can issue on an authentic act writ. 
ten in the French language. 

The second is, whether the act must not 
contain something more than an acknowledg. 
ment of the debt, and a mortgage for its se. 
curity. Whether it must not contain also a 
confession of judgment. 


I. The constitution, in the 15th section of 
the 6th article, has provided, that the public 
records of the state, and the judicial and 
written legislative proceedings of the same, 
shall be preserved and conducted in the lan 
guage in which is written the constitution o 
the United States. The inquiry in respeet 
to the instrument which has given rise to the 
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questions agitated in this case, will be best =. District. 
€0. 


conducted by considering if this be one of the me 
public records of the state? or if not, is ita ae 
Re . Dias. 
judicial proceeding ? 

The act of congress, which enabled the 
people of the late territory of Orleans to form 
a constitution and state government, prescri- ry 
bed a condition which, had it been accepted 
as proposed, would have raised a very se- 
rious question, whether any instrument of 
writing could be made a matter of record in "4 


this state, unless it was done so in the lan- 
guage in which the constitution of the United 
States is written. Its words were, “that the 
records of every description shall be conduct- 
ed in the language,” &c. The convention, 
however, declined acceding to the proposi- 
tion, and forwarded a constitution in which 
they provided, not that the records of every 
description, but that the public records of the state 
should be preserved in that language. Con- 
gress admitted us with this modification. /Mar- 
tin’s Digest, vol. 1, 114, 212, 222; Bioren’s laws 
U. States, 4, 402. 

These expressions “ public records of the 
state” we understand to mean all acts done by 


her in her political and sovereign capacity. 
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East'n District. the memorials of which it is necessary to pre- 


serve. Records of the transactious of private 
individuals, although directed to be enreygis- 
tered in particular otices, do not make a part 
of the public records of the state as such; they 
form no portion of her proceedings in that cha- 
racter; they are records zn the state, not of it, 

This construction is strengthened when we 
compare the proposition made by congress, 
with that which the people of Louisiana re- 
turned to that body in lieu of it, and which 
was accepted. It place of records of every 
description, they proposed, the public records 
of the state should be preserved in the lan- 
guage in which is written the constitution of 
the United States. The change of phraseology 
on this matter, when that proposed by con- 
gress was implicitly and literally pursued in 
regard to legislative and judicial proceedings 
marks clearly their intention then, and fur- 
nishes us now with a safe guide in interpre- 
ting the language by which they sought to 
give that intention effect. 

The knowlege of this intention is aided 
by recurring to the sense in which these ex- 
pressions were understood at the time the 
constitution was formed by the members of 
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the convention, whose vernacular language Feats District. 


was French, and many of whom were well 
acquainted with English. In the instrument 
drawn up in the former language, and which 
was signed by all the individuals composing 
that body, the corresponding terms, to * pub- 
lic records of the state,” are “les archives de 
cet etat,” words which certainly do not convey 
the idea of the record of the transactions of 
two individuals in a notary’s office. 

On the next question, whether this is a ju- 
dicial proceeding, we think there is as little 
difficulty as that just decided. Nothing can 
be considered a judicial proceeding. at which 
a judge does not preside, or which is not done 
by his order, either express or impliéd. The 
act of sale and mortgage, passed before the 
notary, was_a voluntary act of the parties exe- 
cuted before a person possessing no judicial 


authority. It is not a judgment of itself, for 


- no clerk or other ministerial officer could is- 


sue execution on it as in the case of judg- 
ments in our courts. It is the evidence fur- 
nished by the party to obtain judgment: evi- 


dence which the judge must examine to as- 


certain if a debt is due, on which he must. 


decide, and on which he in fact renders judg- 


eb. 1823. 

ava A 

_Tr.@aMar 
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Dias. 
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Kast’n District. ment when he accedes to the prayer of the 


Feb. 1823, 


Fr a 
TILGHMAN 





vendor, that the vendee be compelled to exe. 
cute his argreement. Under our law, to be 
sure, this judgment is carried one step further 
than in that of the via ordinaria ; for it directs 
what species of execution shall issue, but it is 
still not less a judgment on that account. This 
position we think will appear incontrovertible 
when we examine the second point made in 
the cause, namely, whether it is necessary 
that a public act, which authorizes an order 
of seizure and sale, should contain a confes- 
sion of judgment. 

II. A difference of opinion and practice has 
prevailed in this state since the enactinent of 
our Civil Code, on this subject ; and the writers 
on the Spanish law are by no means uniform 
in the opinions which they express in respect 
to it. We have given to the question very con- 
siderable attention. 

The Code provides, that if the title of the 
mortgagee amount to a confession of judg- 
ment (emporte execution perec) he may, on 
making oath that the debt is due, obtain an 
order for the immediate seizure of the pro- 
perty mortgaged. Crvil Code, 460, art. 40. 

{if the law just quoted had went further 
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than it does, and declared in express terms © 


what species of act amounted to a confession 
of judgment, it would still have left the an- 
cient laws in force and vigour; for in saying 
that on a title of that kind execution may is- 
sue, it uses no negative expressions, and it 
would not be inconsistent with the affirmative 
terms, in which this proposition is announced, 
that it should also issue on others. De Armas’ 
case, 10 Martin, 158. 

But the provision cited does not go so far. 
It leaves us to inquire from some other of our 
laws, what “ amounts to a confession of judg- 
ment,” what kind of instrument it is which 
will emporte execution parée. 

The writers on Spanish jurisprudence, as 
has been already observed, hold different 
opinions on this point. Some of them insist- 
ing, that an instrument, which will authorize 
an order of seizure and sale, must contain 
what they call da clausula guarentigia, which is 
conferring power on the judges to execute 
the engagement expressed in it, in the same 
manner as if it had received the definite sen- 
tence of the judge, or passed into the authori- 
ty of cosa juzgada, Frebrero, p. 1, cap.4,§ 4 n. 
88. Others state, that it sufficient if the act is 


Vou. xu. 88 
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a public one, and that it is not necessary that 
the clause first mentioned should be inserted 


- init. The weight of authority appears to us 


decidedly in favour of the latter opinion, and 
that opinion is conformable to the Ist law of 
the 28th title of the novissima recoptlacion, book 
11th, Febrero p. 2, lib. 3, cap. 2,9 1,. 28. Curia 
Phillipica, p. 2, § 7, mstrumento n. 1. Gomez com. 
ment,in ley. Taur. 64. Salade derecho, vol. 2, 3, 15, 
Villadiego imstruc. pol. cap. 2,7, p. 32. Parla 
doria, rerum quot. lib. 2, part, 1, cap. fn. § ll, 
3& 6. Curta Phalhipica, illustrado, vol. 1, part 2,§ 
7,n. 1. The concurrence of this court with the 
doctrine which these authors teach, has alrea- 
dy been expressed in the case of Day vs. Fris- 
toe, 7 Martin, 239. 

On the whole, we think the order of seizure 
and sale properly issued in this case, and 
we do therefore order, adjudge and decree, 
that the judgment of the district court, dis- 
solving the injunction, be affirmed with costs. 


Livermore for the plaintiff, Moreau and Du 
moulin for the defendant. 
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} ‘ East’n District. 
TILGHMAN vs. DIAS. ee 
Appeat from the court of the second district. Tu.cnmay 
vs. 
Dias. 


Porter, J. delivered the opinion of the ‘Tye same 


r : : ints were de- 
court. ‘This case presents the same, questions HB side 


with that just decided, and is between the dine cnet al 


same parties. For the reasons which indu- 
ced this court to affirm the judgment of the 
district court in that case, it is ordered, ad- 
judged and decreed, that the judgment of the 
court below be affirmed with costs. 


Livermore for the plaintiff, Moreau and Du- 
moulin for the defendant. 


— Ge 
HOFF vs. BALDWIN. 


Apreat from the court of the first district. The oath of a 


notary, that he 

: — protested _ the 

Porter, J. delivered the opinion of the draft, and that 

i ; he was general- 

court. This is an action brought against the ly inthe habit of 


giving notices 


defendant, as drawer of a bill of exchange on ©» all protested 


notes and bills, 


Samuel T. Beale, Bardstown, Kentucky. Se- and _ presumes 
that he gave no- 


everal grounds of defence are set up in the tice to the de- 


fendant, as he 


answer, and among others—that no notice was requested 
: to be very par- 


was given of the dishonour of the bill. The ticular aboutit; 
: and that his ha- 


district judge being of that opinion, gave judg- bit was to put 
J g tw) P 5 J § notices into the 
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_ ra ment against the plaintiff, from which judg. 


wv~ ment this appeal is taken. 
— The evidence, which it has been contended 
BaLpwIin. 


establishes the notice, is contained in the de. 


st offices, to Bee ° cies r 
Es ail offty the position of a notary public, residing in the 


first mail, but , ‘ 
having a great place where the bill was made payable and 


deal of protest- 
fie als shat protested. He swears, that he protested the 


ry he h i 
no distinct re draft, and that he was generally in the habit 


collection about os : 
notifymg thede- Of giving notices on all protested notes and 


fendant, is no 


sufficient proof bills, and presumes that he gave notice to the 
’ defendant, as he was requested to be very 
particular about it. In regard to the time he 
sent it off, he declares that his habit was to 
put notices into the post-office, to be sent 
off by the first mail, but having a great 
deal of protesting to do that summer, he has 
no distinct recollection about notifying the 
present defendant. 

Notice of protest, of bills of exchange, is 
matter of strict law, and a failure to give itis 
fatal to the right of recovery, in cases where 
it is required by the lex mercatoria. In that 
now before us, we agree with the district 
judge, that the proof of the defendant having 
received notice, is not sufficiently established, 
and for the same reason which he gives. The 
witness merely states, that it was his general 
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habit, and that, from that habit, he presumes © 
he did not neglect putting notice in the post- 
office. The expression general habit, negatives 
the idea that the witness was able to state it 
was his tnvartable one ; and when he can only 
venture to say, that a presumption is raised in 
his mind from his common practice, we cannot 
say that presumption establishes a fact to 
ours. Chitty on bills, (ed. 1821) 522. In the case 
cited from Johnson, the witness swore he had 
not a doubt but that he gave notice. 

On the point as to the time when he put it 
in the office, the evidence is still weaker, for 
though he states, he was accustomed to do it 
regularly, he mentions that, having a great 
deal of protesting to do that summer, he has 
no distinct recollection about notifying the 
present defendant. 

The plaintiff insists, this case should be ta- 
ken out of the general rule, on the ground that 
it has been proved, the drawee was a partner 
in the commercial house of the drawers. Phil- 
lips on Ev. 2, 36. The bill is drawn by Joshua 
Baldwin & Co. in favour of Neill & Davis, on 
Samuel T. Beale. The evidence relied on to 
establish that Beale, the drawee, is a partner in 
the house of Baldwin & Co. is contained in the 
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deposition of a witness, who in answer to an 
interrogatory, if he is acquainted with the 
parties to the suit, as well as the parties to the 
bill annexed, answers, that he is acquainted 
with Joshua Baldwin, Samuel T. Beale and 
Wilson L. Davis and Gordon Neill, the two 
last compose the firm of Neill and Davis. This 
proof does not enable the court to learn who 
are the partners in the house of Baldwin & Co,; 
whether the four persons just named make 
the firm, or ifany of those persons compose it, 
which of them. There would be as much 
reason to say, that Baldwin and Davis formed 
the partnership of Baldwin & Co., as that 
Baldwin and the payee and drawee all be- 
belonged to that house. 


We think the judgment of the district court 
should be affirmed with costs. 


MMCaleb for the plaintiff, Maybin for the de- 


fendant. 
—p— 


GRAY vs. TRAFTON § AL. 


Appeat from the court of the first district. 


Maruews, J. delivered the opinion of the 


sigament or cOUrt. This is a suitcommenced by attachment, 
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in which a counsellor and attorney who had Easts istic. . S 


collected, by due course of law, money for www. @ 
the defendants, is made garnishee. It appears Gaax 

by his answer, that the funds of the defendants -“""™" ae 
came into his hands only one day before the iampeola 


levy of the attachment; that he claims for onde ak ae 


. : . . debtor to ae 
himself, and G. Eustis, his former partner in third person, ag 7 


the practice of the law, a right to retain two eicoce of aaa 
hundred dollars of said money, as a compen- e ae 
sation for professional services; that the ba- 
lance he holds subject to the order of Mark 
Trafton; and that he is informed and be- 
lieves, that said sum had been (long since) 
assigned to one, Dellingham,&c. The evi- 
dence in support of the claim of this assignee, 


who has intervened in the present case, estab- 


notes were placed in the hands of Eustis and 
Livermore, for collection, at the request of 
the defendants; that Dellingham, who it ap- 
pears, handed the notes to the attorneys, was 
authorized to assign two hundred dollars aris- 
ing from said collection to a third person, 
which was done, and the assignment of that 
sum finally ensued to the benefit of one Phelps 
who has also intervened in the present case ; 
and that an order, in favour of the claimant 
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Rast District. Dellingham, was*drawn by the defendants on 
" Bras G. Eustis, for the balance of the money 
ont which might be obtained from the collection 
of said notes, after deducting the previous as. 
signment of two hundred dollars, which order 
was verbally accepted by the latter, the 


Tarren & at. 


amount to be paid on condition of the money 
coming into his hands; which never happen. 
ed; but was received by his partner Liver. 
more, as appears by his answer, and with 
a knowlege of the previous assignment by 
Trafton to Dillingham. 

On these facts the district court gave judg. 
ment in favour of the claimants, from which 
the plaintiff appealed. 

Two bills of exceptions were taken by the 
plaintiff in the course of the trial of the cause 















in the court below; one to the introduction 
in evidence of the order from Trafton to 
Eustis, as not being a legal mode of cession or 
assignment ofa debt, and another to the proof 
of said order by parol testimony. As to the 
first, it is believed that no particular form, and 
specific instrument in writing is required in 
the assignment or transfer of debts. It may as 
well be done by an order on the debtor to 
pay a third person, as by giving the title or 
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Feb. 1823. 


hale P Gray: 
to observe, that we believe it to be the uniform my 


and established practice, to make proof in this Tear 
manner in all commercial transactions, which 
relate to bills of exchange, orders, or notes of 
hand; by proving the hand-writing of the par- 
ties concerned in uttering them. 

But the appellant insists on a preference 
being given to his attachment, over the rights 
setup by the claimants, on the ground that no 
legal notice had been given to the debtor, of 
the assignment and transfer of the debt, pre- 
vious to the service of the writ; and that such 
notice has not been given. His counsel rely on 
the provisions of the Civil Code, made in rela- 
tion to the assignment and transfer of debts, 
368, art. 122. According to this article of our 
Code; the transferor is only possessed as it 
regards third persons, after notice has been 
given to the debtor. of the transfer having ta- 
ken place. The transferor may, however, be- 
come possessed by the acceptance of the 
transfer, by the debtor, in an authentic act.— 
By this law it is clear, that after proper notice 
to the debtor of a transfer of his debt, the 
transferor is possessed of the original credi- 


Vou. xu. 89 
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tor’s rights, against said debtor, and algo 


ww against third persons, provided there be no 


fraud in the transfer. The corresponding 
word in the French text of the Code, to the 
word notice in the English, is signification, 
which the plaintiff's counsel asserts to be 
technical in its effects, and must be served on 
the debtor in a particular manner ; that is, by 
the ministry of an officer. 

In support of this doctrine, we are referred 
to the 1690th article of the Code Napoleon, 
which is verbatim the 122d of our Cove above 
cited. It does appear, from other authorities 
on the laws of France, to which we are also 
referred, that in the administration of jus 
tice, according to the usages of that kingdom, 
signification must be made of a transfer of 
debts by officers whose peculiar duty it is to 
give such notice. But in the state of Louisia- 
na such formality cannot be required, because 
there are no ministerial officers of justice, who 


can be compelled to perform services of that ; 


kind. And therefore no such technical force 
can be given to the word notice, or significe 
tion, as does perhaps prevail in France. 

No evidence of a higher or more authenti¢ 
nature ought to be required, to establish the 
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fact of notice to a debtor, of the transfer of his Fas 


debt, than would be sufficient to prove any 
other fact, in support of the claim of a suitor, 
and which must be done in conformity to the 
rules of evidence, as fixed by our jurispru- 
dence. 

An acceptance of the transfer by the debtor, 
in an authentic act, gives possession of the 
debt to the transferor. Now, because the ex- 
pression authentic act, is used in the Code, the 
plaintiff’s counsel would infer that any other 
mode of acceptance would not produce the 
same effect, considering the expression of this 
mode as excluding all others. We are of a 
different opinion. Notice to a debtor ap- 
pears to be required by law, to prevent an im- 
proper payment after the debt has been trans- 
ferred, and protect and secure the rights of the 
transferor. An agreement by the debtor, to pay 
to the transferor, is such an acceptance of the 
transfer by the former, as necessarily involves 
notice, and consequently, secures the rights 
of the latter against all persons. 

In the present case, the evidence fully es- 
tablishes the fact, that Trafton’s attorneys 
agreed to pay to the claimants, the amount by 
him ordered, when the money should be col- 


‘a 
Feb. 1823. 
rw 
Grat 
vs. - 
Trarrom &ab. — 

































 Trarron &at. 





sf 


 __ CASES IN THE SUPREME COURT 


= 1823. lected, which did not take place until long af 


~~ ter the date and acceptance of his order— 


G ) 
. The attorneys were, therefore, debtors only 


















conditionally, viz—in the event of recovering 
the money of their client. The latter was free 
to directits appropriation in anticipation of col. 
_ lection; andthe persons to whom payment was 
ordered, after acceptatance by his agents, held 
a vested right in the debt, subject however to 
the condition of said acceptance. 

From that period Trafton’ s attorneys, thus 
charged with the collection, may be consider. 
ed as trustees for the claimants, who hada 
vested interest; and consequently, the funds 
thus transferred were not subject to the plain. 
tiff’s attachment. See 4 Dallas’ Reports, 28), 


It is therefore ordered, adjudged and de. 
creed, that the judgment of the district court 
be affirmed with costs. 


Hawkins for the plaintiff, Livermore for the 
defendants. 
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GUILBERT vs. DE VERBOIS. 





; ad 
Re . ° “ . 
Apreat from the court of the fourth district. ¢.. sens 
' vs. = 
De Versors. _ 
court. For a correct understanding of this ju. °¢?™ nel 
of the dama 
alleged, 
ment ma 
ven ~g 


the facts, submitted to them. <a 


Porter, J. delivered the opinion of the 


case, it is necessary to state with accuracy 





the pleadings; and the finding of the jury on 


The plaintiff avers, that he is the true and ic aa ‘tle 


. ithout | a 
lawful possessor, and proprietor, of a tract of fine a cor 


land situated in the parish of Iberville, on a 
the left bank ‘of the river Mississippi, bounded ““"*"* "= 
on the upper side by land of Abner L. Dun- 


can, and having a front of ten arpents with 


bed 


the ordinary depth. 
That on the first day of January, 1809, and 
on several other days, and several other times 


tember, 1817, Francis De Verbois and Do- 
minique De Verbois, both of the parish of 
Iberville, entered on the land of the petitioner 
and then and there cut down trees growing 
thereon, to the value of $500, and carried 
them away; and that they still continue to 
commit trespasses of the same kind. 

The petition concludes by a prayer, that the 
defendants may be condemned to pay the 








De VERBow. 
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U $500, and that they be enjoined from 
any further waste on the premises. 
To this petition the defendants answered 





by pleading the general issue :—title in them- 
selves to 36 arpents of land in front on the 
left bank of the Mississippi, by virtue of a 
purchase made in the year 1807, and conti- 
nued possession from that time. 

They also opposed the plea of prescrip. 
tion, and prayed that the vendors might be 
cited in warranty. 

On these pleadings, the following facts were 
found by the jury, on those submitted by the 
respective parties. 

On behalf of the plaintiff, they found that 
Walker Gilbert purchased from Jacques De 
Villiers on the 30th day of May, 1808, the 
land mentioned in the petition, of ten arpents in 
front by forty in depth; but that he did not 
receive possession of it. That Villiers’ title 
consisted of an order of survey, dated the 3d 
October, 1796, which had been since con- 
firmed by the commissioners of the land office 
of the eastern district, viz. in the month of 
January, 1812. 

On the part of the defendants, they found 
that they (the defendants) have been in pos- 
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session of the tract of 36 arpe ca sat they 
purchased it from Mayronne and Bivins : 
and that the ten arpents front form no part of 
it; that the title has been confirmed by the 
board of commissioners of the land office, and 
that the defendants have had possession since 
the year 1800. That Jacques De Villiers was 
the overseer of Mayronne and Degruise, on 
the tract of 36 arpents, but not on the ten ar- 
pents in litigation. 

On this verdict, the district judge being of 
of opinion that the defendants had acquired a 
right to the premises by prescription gave 
judgment in their favour against the plaintiff 
for costs of suit, and the latter has appealed ; 
and insists that it appears by the pleadings, 


the title was not put at issue, and therefore the 


judge erred in giving judgment against him in 
relation to it. 

Two questions arise out of the proceedings 
in the district court, the one in regard to the 
damages alleged to be sustained by the tres- 
passes committed on the property of the 
plaintiff; the other respecting the titles which 
the parties have set up. 

The former so far from being established 
does not appear to have been even submitted 


xe 
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fio the jury. On this'point then, 
urt certainly did not err in giving 
* adgment for the defendants. 

On the latter, the counsel for the plaintiff is 
correct in saying, that by the petition and an- 
















swer it does not appear the parties were at 
~ issue on the question of title, although they 

























~ may have intended it. The plaintiff avers, 
that he owns ten arpents of land in front, and 
the defendants say that they are proprietors 
of 36; both of which assertions may be true, 
but must be considered wholly unimportant, 
unless the title call for the same land. This . 
the parties have not told us they do; and if 
they do not, we cannot examine them. We ‘ 
cannot assist parties in ascertaining their rights 
to property, unless these rights conflict with 
those of others; we cannot notice their ab- P 
stract pretensions. 

This fact, however, of the titles not inter- “ 
fering, does not rest on the pleadings alone. th 
The inquiry was gone into on the trial, and a 
the jury found it as both parties had asserted. al 
The third fact submitted by the defendants st 
was in the following words :—* The defend- it 
ants purchased a tract of land of 36 arpents 
from Mayronne and Degruise on the 28th De- "i 


cember, 1807, of which the ten arpents in dis- 
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also of opinion, the court did not err in giving 
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pute are a part.” To which the jury replied a 1823, 


of 36 arpents; the tract of ten arpents does 
not make a part of it.” On this finding, we are 


judgment tor the defendants with costs. 


It is therefore ordered, adjudged and de- 
creed, that that judgment be affirmed with 
costs. 


Hennen for the plaintiff, De Armas for the 
defendants. 


—— 


HEIRS OF ANDREWS vs. EXECUTORS OF ANDREWS. 


Apreay from the court of probates of the 
The attesta- 


parish and city of New-Orleans. Sa 

does not mar an 

Workman, for the defendants. The validity oleraphic will. 
of the testament of the late A. Andrews, is 
the sole point in dispute in this case. If it be 
not good as a nuncupative testament, as it is 
attested by no more than three witnesses, in- 
stead of the number which the law requires, 
it certainly has all the requisites to constitute 
a valid olographic testament. It is entirely 
written, signed and dated with the testator’s 
hand ; and the law subjects this will to ne 


Vou. xu. 90 
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Pac. co? other formality. It is true, that the Code de. 
wr~ fines the olographic testament to be «that 
oe which is made and written by the testator 





























. himself, without the presence of any witness. Civil 
Code, 230, art. 103. 

The true coustruction of this sentence seems 
to me to be, that the presence of any witness 
is not indispensably necessary to the validity of such 
a will. The subsequent paragraph of this ar- 
ticle, declares that the olographic will is sub- 
ject to no other form but that of being entire- 
ly written, signed and dated, with the testa- 
tor’s hand. And this would control and re- 
peal the first paragraph of the article, if their 
provisions were considered to be contradieto- 
ry. Besides, the will in question may have 
been made and written by the testator himself, 
without the presence of any witness, although some 
witnesses should have afterwards signed it. 
The contrary does not appear, and is not to 
be presumed gratuitously. 

The formalities prescribed for giving vali- 
dity to testaments, are intended to secure 
their genuineness, and prevent forgery and 
perjury. The olographic form is allowed not 
for the sake of secrecy, (for the olographic will 
may be either open or sealed) but to facilitate 
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sence of one or more witnesses, at the writing 

























HEIRS 
or signing of such a will, cannot defeat oraxpaews'sxs. 
counteract any of the objects of these laws. | 
} It would, on the contrary, be an additional 
security against forgery and falsehood. 
j It is evident, then, that the signatures of 
Vance, Moore, and Legendre to the present 
will must be considered as only surplusage; a 
something more than the law required, but 
which should not invalidate a will, good in all 
other respects, any more than the signatures 
of ten or twenty witnesses would render void 
a testament to which only five or seven wit- 
nesses were requisite. 

This court have already recognized and en- 
forced, the principles on which my reasoning 
is founded, in the case of Broutin and others vs. 
Vassant, 5 Martin, 169. 

They decided in that suit, that superseription 
is not an essential requisite of a sealed olo- 
graphic will; under the law which provides, 
that when this will is sealed, it needs no other 
superscription than this, or words equivalent, 
“This is my olographic will.” If a formality 
which the law specifies, and seems almost to 
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require, may be thus dispensed with, a for. 


/_“ev~ mality beyond what is required, ought not 


ming surely to invalidate a will, which is acknow- 





2xs. leged to be in no way defective. 

The provisions of our Civil Code respecting 
the olographic will, are evidently taken from 
the Code Napoleon. But the French tribunals, 
rigorous as they always are in their construe. 





tion of the laws prescribing the formalities of : 
testaments, have never held that an ologra- 
phic will, made with all the forms which the 
law requires, could be vitiated for containing 
something, or any thing more. On the con- 
trary, they have decided that, Les mots sur. 
chargés, dans un testament olographe, n’en operent 
la nullité ni totale, nt parttelle. Also, Un tes. 
tament ecrit, daté, et stgné par le testateur, vaut 

comme olographe, alors méme qu’ona manifest } 
Vintention de le fatre revetir de la forme mystique. 
Again, Un testament entierement ecrit, daté et 
signé de la main du testateur, peut valoir comme 
olographe, quotque, on ait observé @ son egard, 
mais dune mantere vicieuse, quelques formalités, 
prescrites pour le testament mystique. This last 
case is ours, changing the mystique into the 





nuncupative testament. See Paillet, Manuel de 
droit Francais, 342; 10 Strey, 289; 14 same 
work, 217. Journal du Palais, t. 44, p. 1. 
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The reasons of the dispositions o 
on which these decisions are founded, are 
very evident. The will itself must be wholly eon 
written by the testator; for, if written by the aypagw 
hand of another, it might not be done with 
fidelity and exactness. It must be signed by 
him also; because, a will written but not 
signed by him, could only be considered as a 
draught, or project of awill. This signature 
alone, gives confirmation and validity to the 
act. And lastly, the date is indispensable ; 
for without it, if several olographic wills were 
presented, it might be impossible to deter- 
mine which was the last, and consequently, 
the valid one. 

A question has been raised respecting the 
manner of proving this will. 

The law requires in general, that when an 
instrument is executed in the presence of wit- 
nesses, it must be proved by one or more of 
them, if living. But this rule is dispensed 
with, as to nuncupative wills, by the 159¢h art. 
of the Civil Code, p. 244; which provides, that 
if none of the persons who were present at 
the said acts, are living near the place, but all 
are absent or deceased, it will be sufficient 
for the proof of said testaments, if two credi- 
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i “s t. Pas * ‘ . : 
7. pot table persons make a declaration on oath, 


we that they recognize the signatures of the dif. 
ANDREWS’ . , 
neins. ferent persons who have signed the will, or 




















Anpanws'exs. SUperscription. And the next article directs, 
that olographic testaments must be proved by 
two creditable persons, who must attest that 
they recognize the will as being written, dated 
and signed, in the testator’s hand writing, 
These provisions remove all difficully as to 
the proof of the will vow in question. It has 
been proved as well as made, in every res- 
pect as the law requires. 


Duncan, for the plaintiffs. The testament of 
Arthur Andrews capnot be brought within ei- 
ther of the three classes provided for by our 


ed, that even the want of any of the formalities 
prescribed, for the one or other of these clas- 
ses, would be sufficient to render the will void; 
that these formalities are conditions, with- 
out which the instrument is not complete — 
Knight vs. Smuth, 3 Martin, 163. 

The instrument under consideration cannot 
be classed with the nuncupative or mystic 
testament, but nay, as Mr. Workman argues, 


be regarded as a good olographic will, pos- 


laws, and such has been the strictness requirs | 
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sessing, as he conceives, all the essential re- ae ; ero 
quisites of that class, being entirely written, w Xe 
dated, and signed with the testator’s hand. I ager 
think the counsel has confounded some of the agp 
formalities of that description of testament, 
with the essentials; or rather has overlooked 

an essential requisite, that it should be made 
and written “ without the presence of any wit- 
ness” is an essential, without which, it can 
neither be defined, classed or proved as an 
olographic testament. Independent, indeed, of 
the attestation, it may possess all the forms 
requisite for that description of will, but when 
witnesses are called to attest its execution, it, 
from that moment, ceases to be olographic. 

The argument that the presence of one or 
more witnesses, at the writing or signing, 
would furnish additional security against for- 
gery and falsehood, is, at first view, strong and 
imposing ; but, upon closer examination, I 
think it will be found more plausible than so- 
lid. ‘To dispense with witnesses or the attes- 
tation generally required, you must find the 
case or exception to that rule; when entirely 
written, signed and dated, without the pres- 
ence of any witness, is, | apprehend, the case, 
and the only one known to our laws, in which 
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ah noua testament would be declared to be valid, 


“~~ without the aid and presence of the precise 
AypRews’ 


ba” OS. 


we'exs. DY law; and let it be recollected, that we are 


not prermitted to determine, or called upon to 
say, whether it would be better or worse, 
gives more or less security, to have a few wit- 
nesses at hand; ifany, the law has determined 
the number. 

I cannot agree with Mr. Workman, in re- 
jecting or considering the subscribing wit- 


























nesses as surplusage. Inthe case of Broutin & 
al. vs. Vassant, 5 Martin, 159, this court de- 


the form or essence prescribed for ologra- 
phic testaments ; and therefore considered it 
as surplusage. Although that class of testa- 
ments is subject to no other form, but that of 
being entirely written, signed, and dated with 
the testator’s hand; yet, some of those forms 
may certainly be regarded as essentials, which 
we are no more at liberty to dispense with 
than we should be warranted in making sub- 


must it not be entirely, wholly, all written by the 
testator ? In Merlin’s Repertoire, 13, 747, we 
have the answer, and it is so happily in point, 








uems umber and character of witnesses required 


cided, that the superscription was neither of 





stance yield to form. To make it olographic — 
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: , ; is 
that to transcribe entire, will, I am sure, be — = 


excusable. Jl a été rendu, au parlement de —.—~w 
Flandre, un arrét qui juge quelque chose de sembla- —- . ia 
ble. Le sieur Goulart, aprés avoir fait en Hain- Aupusehinia 
aut un testament olographe, avait appelé deux té- ee 
moins pour certifier sa signature ; et dans la cratnte ) 
qu'on naltérat ses dispositions, il en avait signé et 
paraphé toutes les pages conjointement avec ses deux 
témoins. Apres sa mort i s’éleva une contestation 
sur ce testament. Les Héritiers le soutenait nul, - 
par le mélange de formes étrangéres @ la nature 
des testamens olographgs, et il fut déclaré tel, de toutes 
viz, par arrét du 28 Janvier, 1766, au rapport de 
M.de Sars de Curgies, a la premiere chambre, aprés 
c | partage dans latroisteme. But it is said, we can 
oe strike out that which in other countries is con- 
sidered the most important part of the instru- 





: ment, its attestation, and thereby meet the lite- 
tf tal signification of the word olographic; but 
b if that rude operation can be tolerated, how 
J shall we get rid of another essential, and one, 
b let it be recollected, which cannot be found in 
h the French law, either as it stood before or 
be after the publication of the Code, from which 
7 me have copied, that it should be written hors 
ma lapresence d’aucun temoins. If without, or rather. 
7 a of the presence, cannot be made to mean 
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‘dispense with such proof, would be to lose 
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a in the presence of witnesses : if that expression 


honourable court underthe maxim adopted for 


‘Azpauws’ exs. their government, in the case of Knight ys, 
Smith, 3 Martin, 165, consider the attestation. 


as surplusage ? Why require that the testa. 
tor should be alone, that he should write hors 
la presence d’aucun temoin? Perhaps, that in the 
performance of so solemn an act, he should 
not be embarrassed or interrupted by the 
presence of any person—that he should be un. 
influenced in the disposition of his estate by 
the suggestions of an artful or officious friend; 
and, if any such motive could have influenced 
the legislature, must not the presence of a nt 


ing, attesting witnesses take the instruméit — 


out of the spirit as well as the letter of the 
law, which authorizes the disposition of estates 
by olographic testaments? “ But when the law 
is clear and free from all ambiguity, the letter 
is not to be disregarded under the pretext of 
pursuing the spirit.” Civil Code, 4. 

If probate can be taken of the will, its exe- 
cution must be proved by the subscribing wit- 
nesses, if to be found within this state. To 
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sight of the first and best rule of evidence, ee 


«that the best evidence which the nature of w>-— 
the case will admit of, must be produced,” and “ssc 
open a wide door to the very mischief which Aenediale 
the opposite counsel admits the law intended 
to provide against. Forgery in our day is in 
reality reduced to a science; the art of imita- 
ting hand-writing has of late been brought to 
such perfection, that within the observation of 
the opposite counsel, as well as my own, 
whole pages have been so closely imitated as 
to deceive the most intimate friends of the per- 
son upon whom the fraud was attempted ; and 
is it in such times, that we are so to relax the 
tale of law as to take the fallacious proof by 
‘comparison of hand-writing, instead of resort- 
ing to those who can make the proof perfect? 
My mind answers no; and if rightly answered, 
the character of the will is ascertained. The 
moment you are obliged to call upon the sub- 
scribing witnesses it will cease to bean ologra- 
phic will, and not having a sufficient number 
of witnesses, must be rejected as a nuncupa- 
tive testament. Dentzart mentions a case in 
which the operation of striking out was also 
proposed, the testament being partly ologra- 
phic, and partly before a notary; but the tes- 
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 East’n District. ; , 
oe. 1993, eament was declared void. Merlin’s Repertoire, 


ww 13,747. 
ANDREws’ 


HEIRS Workman, in reply. The literal significa. 


















Awpnzws'exs. tion of the word olographic, does not ex. 
clude, as the adverse party suppose, the 
idea of an attestation to an instrument. The 
olographic act is one written entirely in the 
the hand-writing of the maker of that act, 
whether it be witnessed or not. The decision 
quoted from Merhn, can have no authority in 
this case ; because, it is founded on a Jaw an- 
terior to that of the Code Napoleon, from which 
ours is borrowed—on a law too (the ordon- 
nance of 1735) which does not contain the 


ment of a provincial tribunal is diame. 
trically opposite to those of the high court 
of cassation, which have been already ¢- 
ted. It is difficult to conceive why the edi- 
tors of our version of the French Civil 
Code have thrust in the variation of with 
out the presence of any witnesses. But what- 
ever may be its meaning or importance, it is 
evidently repealed, as I have before stated, 
by the succeeding paragraph of the article in 
which it is contained, 










important clause, et n’est assujetti d aucune tie 4) > 
tre forme. Besides, this antiquated jude 7 
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) ) would be vitiated by being attested. It could 
“only be requisite that the attesting witness 
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If the attestation to this will be, as I think eg a . 
it is, of mere surplusage, then the will is ad- we 
mitted to be proved as the law directs: And ie 
even, according to the rule of jurisprudence Aussie 
insisted upon by the adverse counsel, our 
proof is still complete ; for it has been made, 
as the court will see from the admission on 
record, by two of the attesting witnesses 
themselves. 

The objection cannot be maintained, that 
witnesses were not necessary or proper in 
such a will. Witnesses are not necessary to 
a promissory note, or areceipt. But it ne- 


ver was supposed, that such an instrument 


should prove the instrument. And this is all 
that canbe required of us, in the present case, 
admitting that the exception to the rule of 
evidence, in favour of nuncupative wills, Civil 
Code, 244, art. 159, does not extend to ologra- 
phic wills, to which the signatures of wit- 
nesses might be unnecessarily affixed. 


Porter, J. delivered the opinion of the 
court. This appeal has been taken from a 
decision of the court of probates, relative to 
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the last will and testament of Arthur Andrews 
deceased. The judge, conceiving the instru- 
ment presented to him to be clothed with all 
necessary requisites to render it valid as an 
olographic will, admitted it to probate. The 
heirs appealed. 


The paper produced as the testament of 
the deceased, is proved to have been written, 
signed, and dated by him. At the foot, how- 
ever, three persons have affixed their names, 
“as witnesses present.” 

The appellants contend, that the writing of 
the will in presence of three witnesses, to- 
gether with their signatures, render it void -_ 
an Ofegraphic testament. The appellees insist, 
that the names of the witnesses are only sur- 
plusage. . 

“The olographie will or codicil is that 
which is made and written by the testator 
aimself without the presence of any witness.” 

«An olographic testament or codicil shall 
not be valid, unless it be entirely written, 
signed, and dated with the testator’s hand. 
It is subject to no other form.” Civil Code, 230, 
art. 103. 

The counsel for the heirs has relied much 

























q  hesses do not render void an act which the 
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on the expressions “written out of the pre- "92% 





















gence of witnesses,” as a reason why this will, 
written in their presence, cannot be an olo- aah ss 
graphic one. We think that the legislature, in Asante a 
making use of this expression, intended to mark , 
the distinction between wills of this descrip- 
tion and those to which witnesses are indis- 
pensable. There is no other construction 
will give effect to the last clause of this arti- 
cle, which states that this kind of instrument 
is subject to no other form than being writ- 
ten, signed and dated, in the hand-writing of 
the testator. 

The most serious question which the cause 
me hha is, whether the signatures of the wit- 


law requires the testator to write entirely in 
his own hand. 

“We have been referred, by the counsel of 
both parties, to decisions rendered by tri- 
bunals in France on a law expressed in 
nearly the same words as our own. In those 
cited by appellees, the wills were mystic ones, 
and it clearly entered into the consideration 
on which they were decided, that the act of 





superscription on the envelope, and the testa- 
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a" ment itself, were two distinct and separate 
“~~ acts. That relied on by the appellants, wasa 
“mas, case where the testator called to his assist- 
Anpanws’xx:, ance two witnesses; but where they not only 
signed the will at the bottom, but affixed their 
names with that of the testator on each page. 
Making every allowance, however, for the 
difference in the facts, it is impossible to re- 
concile them. The former were held good, 
because an act, complete itself in one charac- 
ter, was uot vitiated by an abundant caution 
in endeavouring to give it validity in another. 
It is not easy to see why the same reason did 


because there was a mixture of forms, fore’ 


however, was by a provincial parliament ; the 
others, by the court of cassation. 
Leaving them however aside, and consid 


first time, we are of opinion that this will is 
valid as an olographic one. The great princi- 
ple which governs courts in cases of this kind 
is, to give effect, if possible, to the intention of 
the parties. Where the legislature has point- 
ed out a particular form, in which that in- 
tention must be expressed, the operation of 





not govern the latter, which was held null, 











to an olographic testament. This decision,» | 
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ing the point as if it was now presented for the 
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this principle is of course limited; but the in- 


strument is not destroyed, it still remains; 


and if it is good in one form, though not in 


another, it must be enforced in that in which aypaews's: 


it may have effect: for, it is still the act of 
the party, and the particular regulation does 
not interfere with the general principle just 
spoken of. Hence, the maxim common to all 
systems of jurisprudence with which we are 
acquainted, ut res magis valeat quam pereat. Dig. 
34, tit. 5, 1.13. Hence, the provision of our 
Code, that an act which is not valid as an au- 
thentic act, through defect of form, avails asa 
private writing, if it is signed by the parties. 


} Code, 304, 218. And hence, the principle con- 
} ‘tained in the Roman law, which has a still 
- nore direct application to the case before us; 


that when a person intends to make a will 
under a particular law, and fails through de- 
fect of form, he does not, for that reason, de- 
prive himself of the advantage of having it 
declared valid, if it is good under any other 
form by which he is privileged to make it. It 
is this law which furnishes the principal 
ground of the opinion given by Merlin in his 
questions de droit, vol. 5,222. See also Domat, 
VoL. x11. 92 
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R 7. ie liv. 3, tit. 1, § 5, note to art. 19. Broutin vs, 


wow | Vassant, 5 Martin, 169. 

— * The will here is entirely written, signed 

_ Awpanws’sxs.and dated with the hand of the testator; 
there is no writing in the body of the testa. 

_ ment by any other person. Toullier, Droit 
Civil Francais, liv. 3, tet, 2,357. The witnesses 
sign at the bottom, and their signatures make 


no part of it. 


We are therefore of opinion, that the judg. 
ment of the parish court be affirmed with costs, 


been presented when this sheet was put to press. 





*.* Phere were a few cases determined at this term, _. 
which are not printed, as petitions for a rehearing Hal 
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PRINCIPAL MATTERS. 


lip 


ABATEMENT. 
See Practice, 10. 


AGENT. 


i The degree of diligence, which is required of aa 


agent, who receives a compensation, is that 
which a prudent man pays to his own affairs, 
and which is called, in law, ordinary dili- 
gence. Madeira & al. vs. Townsley & al. 


2 If the principal sue for the price of goods sold 


on acredit, without authority in the agent, 
the conduct of the latter is thereby approved, 
and he discharged from responsibility. Sur- 
gat vs. Potter & al. - - - 


3 The defendant has a right to demand proof of 


the authority of the agent, who commenced 

the suit and made the necessary oath to pro- 

cure the attachment. Shewell vs. Stone. - 
See Practice, 4. 


AMENDMENT. 


A district judge cannot amend or modify a former 


decree, at a succeeding term, unless a new 
trial was granted. Balio vs. Wilson. + 


84 


365 


387 


358 
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APPEAL. 

1 fei atl from an order to permit the plaintiff to 
make a voluntary surrender, will be dismis- 
sed, if the record show that his creditors 
had obtained an order fora forced one, with- 
out showing how far they had proceeded 
therein. Blossman vs. his creditors. - = 

2 What is related, inthe opinion of the judge a quo, 
cannot be received as evidence on the ap- 
peal. Same case. - - - 99 

3 If the appellant fail to bring up the record, the 
appellee may have the judgment affirmed 
with damages. Yeiservs. Smith. - - 999 

4 The appeal will be dismissed, if there be a bill 
of exceptions to the final judgment, and no 

ss statement of facts. Ferguson Xal.vs. Bacon. 308 

5 No judgment can be reversed on the mere assign- 
ment of errors, which might have been 
cured by evidence legally introduced. But- 
ler vs. Despalir & al. - - - 

6 Evidence introduced on the trial, cannot be as- 
signed as error apparent on the face of the 





record. Albert vs. Davis. - . 
7 Facts assumed as proven, in the judgment ap- 
pealed from, cannot be considered as pro- 
ven, by the supreme court. Kay & al. vs. 
Compton. . . : - 309 
8 Acause, which was tried by a jury, will not be 
remanded for a new trial, when there is no 
contradiction in the testimony and its deci- 
sion depends onculculation alone. Johnston 


vs. Sprigg. - - - - 328 
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9 The supreme court will remand a cause 
new trial when justice requires it. ~Coe & 
al. vs. Pannel § al. - - . 
10 A judgment, directing all the property of the 
debtor to be sold, and the proceeds distri- 
buted among his creditors, does not dis- 
charge the security in the appeal bond. 
Baldwin vs. Gordon & al. - - 
11 If the appeal be taken for delay only, the judg- 
ment will be affirmed with damages. Fergu- 
son & al. vs. Martin. : . - 
12 The conclusion of the district court will pre- 
vail, in a matter of fact, if the appellant does 
not show that there is manifest error in it. 
Elishe vs. Voorhies. - - - 
13 Same point. Moore & al. vs. Angiolette. - 
14 The defendant’s signature, at the foot of the 
appeal bond, is evidence that he appealed. 
Mulanphy vs. Murray. = - - . 
15 When the record was made up in so confused a 
manner, that the facts could not be clearly 
seen, and there appeared four judgments 
and one statement of facts only, the appeal 
was dismissed, and no affirmance with dama- 
ges could take place. Sompeyrac vs. Cable. 
16 An appeal lies from the revoking of the appoint- 
ment of an attorney to absent heirs. State 
vs. Judge Pitot. - . ° 
17 The supreme court has no general controlling 
power over other tribunals. State vs. Judge 
Esnault. - - - : - 
18 If there be no statement of facts, the judgment 
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may be affirmed with damages. Wooters vs. 
Wilkinson. - - - : 
19 Same point. Johnson vs. Turney & al. - 
20 Anappeal from the grant of a new trial (before 
final judgment) is premature. Dresser vs. 

Coz. - - - - - 

21 Facts which depend on proof should be alleged, 
that the adverse. party may disprove them 

. in the inferior court. Bouthemy vs. Dreux 
& al. - - - - - 

22 Prescription cannot be pleaded in the supreme 

court. Boudreauvs. Boudreau. - - 

t 23 The verdict of ajury cannot be disregarded, in 
the supreme court, when it does not appear 
manifestly erroneous. Evans vs. Richardson. 

24 An obligor on an appeal bond, is not entitled to 

the benefit of the plea of discussion. Denis 

vs. Veazey. - - - - 

25 The surety onan appeal bond, which is not suc- 

cessfully prosecuted, cannot contest the 

plaintiff’s claim, liquidated by the judg- 

ment, unless on a suggestion of collusion or 

fraud. Same case. - - - 

26 A judgment which contains no reference to any 

law, nor any of the reasons on which it is 

grounded, must be reversed. M‘Kenzie vs. 

Havard. - : - - » 

27 If a suit be for damages, and an injunction to 

quiet, &c., an appeal will lie though less than 
$300 be claimed for damages, the land being 
of suflicient value. Kemper vs. Armstrong 
§ al, - . . > . 
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98 If the record be filed, on the day after that of 
the return, the appeal will be dismissed. 
Horn vs. Montgomery. - . . 
29 Same point. Lafon’s exs. vs. Riviere. - 
30 If the appellant fail to bring up his case, ac- 
cording to law, the appellee may have the 
judgment affirmed with damages. Stephens 
vs. Smith. - ° ° ° 
31 Same point. Hinson & al. vs. Ogden& al. = - 
32. If the defendant appeal, and there be no state- 
ment of facts, bill of exceptions, &c., the 
judgment will be affirmed with damages. 
Serpentine vs. Slocum - - - 
See Evipence, 6 & 7. 


ASSIGNMENT. 


1 No particular form or specific instrument is re- 
quired in the assignment of debts. Gray vs. 
Trafton & al. - - - a 

2 It may as well be done by an order on the debt- 
or, to pay to the assignee, as by giving up 
the evidence of the debt: Same case.  - 


ATTACHMENT. 


1 An attaching creditor loses his lien, in case of 
insolvency. Hanna vs. his creditors. - 
2 A decree, that a garnishee pay to the plaintiff 
what he owes to the defendant, is tantamount 
to a judgment. Same case. - m 
3 A garnishee’s admission of funds in his hands, is 
not a voluntary confession of judgment. Same 


ruse. . - - - - 
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4 If by a rule of the district court, no exception 
will be heard against the attachment, except 
those contained in the answer, it is not teo 
late to move for a dismissal, after the trial 
is gone into. Shewell vs. Stone. - : 

5 One may attach in his own hands, the amount 
of a judgment which has been recovered 
against one’s self. Grayson vs. Veeche. - 

6 If a vessel, on board of which property is ship- 
ped, be detained by an irregular attachment, 
the owner of them is not responsible to her 
owner for the delay. Hasluck vs. Salkeld 
& al. - - - : - 

7 The remedy of the owner is against the attach- 
ing creditor. Samecase. - . - 

See AcentT 3.—Practice, 4. 


AUCTION. 


A sale by auction of real property, is not perfected 
until the signature of the auctioneer be af- 
fixed to the process-verbal. Jackson & al. 


vs. Williams. - ° is 


AWARD. 


1 The time of the meeting of arbitrators may be 
shown by parolevidence. Porter vs. Dugat. 
2 Although all the arbitrators must be present 
when the award is given, their unanimity is 


not necessary. Same case. - . 


BILL OF EXCHANGE, 
1 The oath of a notary, that he protested the draft, 
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and that he was generally in the habit of 
giving notices on all protested notes and 

bills, and presumes that he gave notice to 

the defendant, as he was requested to be 
_very particular about it; and that his habit 

was to put notices into the post-oflices to be 

sent off by the first mail, but having a great 

deal of protesting to do that summer, he has 

no distinct recollection about notifying the 
defendant, is no sufficient proof of notice. 

Hoff vs. Baldwin. - - - 

2 The endorsee cannot write over a blank endorse- 
ment, an obligation, which will discharge 

him, from the burden of a demand or no- 

tice. Hill vs. Martin. - . - 

3 The endorsee, who receives a bill after it is due, 
is bound to demand payment and-give notice 
within the same delay, as if he had received. 
a before maturity. Same case. - - 
4 It is not sufficient to excuse want of notice, that 
the endorsee was not injured by the neglect. 
Same case. - - - - 

See ConsipeRATION. 


CAPIAS. 
See Execution, 3 & 4. 


CERTIFICATE. 
That of the recorder of mortgages is legal evi- 
dence. Hannavs. his creditors. - - 
CLASSIFICATION. 


A classification may be ordered before payment 


Vo. XII. 93 
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by a beneficiary heir. Cox vs. Martin's 


heirs - . . . . 


COLLATION.. 


1 When a father sells property to one of his chil- 
dren at a very low price, the advantage con- 
ferred is subject to collation. Bossier & al. 
vs. Vienne. * ° ° . . 

2 But the difference of price, between what the 
vendee sells the property for, after a lapse 
of years and the time he paid for it, will not 
suffice to establish the fact, that the sale was 
below the real value. Same case. 


CONTINUANCE. 


1 After the trial has been gone into and evidence 
heard, it is too late to pray for a continuance. 
Rousseau vs. Henderson & al. - - 


disposition of the counsel who intended to 
argue it, although there be another counsel 


engaged. Barry vs. Louis. Ins. Company. 


CONTRACT. 


i The law loct contractus governs it, as to its nature 
and validity. vans et al. vs. Gray et al. 

2 That loci fori, as to the remedy. Same case. 

3 Hence, though in a contract made in a state, go- 
verned by the common law, relief may be 
had by suit only, it may be here by plea. 
Same case. “ - - - 


2 Acause will be continued on account of the in- . 
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CONSIDERATION. 


There is no difference between the want and the 
failure of the consideration of a note ; either 
may be given in evidence against the original 
payee or an endorsee with notice. Le 
Blanc vs. Sanglair & al. 


COSTS. 


May be given without being demanded, or without 
a prayer for general relief. Thompson vs. 
Chretien et al. - - - 


€OURT OF PROBATES. 


it has exclusive jurisdiction of all suits against vacant 
estates. Vignaud vs. Tonnacourt’s curator. - 


DAMAGES, 


|. Are due for the least wrongful entry. Kemper vs. 


Armstrong &al. - : - : 
See ApreaL, 11, 15, 18. 


DATION EN PAJEMENT. 


1 Itdiffers from a sale, and resembles much the do- - 


nation remuneratoire. M’Guire vs. Amelung 
& al. - - - - - 
2 Evidence that a conveyance, which the act shows 
to be a sale, was a dation en patement is inad- 
missible. Sktllman & wife vs. Lacey & al. 


DEMAND. 


A demand of a debt, due by the wife, may be done 
onher. Flogny vs. Hatch &al. - - 
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DED. POTEST. 
See Practice, 3 & 4. 


=] 


DISTURBANCE. 


Ifthe vendee be disturbed in his possession, by 
the suit of a third person, he may withhold 
payment, till the vendor gives security, 

_ Smith vs. Roberts & al. - - - 


DOMICIL. 


Whether the lessor of a defendant who disclaims, 
may be brought in, out of the parish of his do- 
micil? Fusilier vs. Hennen. . d 


EVIDENCE. 


1 If the son bought a lot for the father, who after- 
wards pays the annual rent (the considera- 
tion of the sale) and warrants the title of the 
son’s vendee, these circumstances will not be 
conclusive evidence, that the first sale was 
authorized or ratified, if it be shown that the 
father ever refused to ratify it. Mayor vs. 


Hunter. - - - - - a 


2 Collateral kinsmen claiming as heirs, must estab- 
lish the death of relations in the ascending 
line. Hooter’s heirs vs. Tippet.  - . 
3 If the bill of sale state that the purchaser gave his 
note for $1500, they may show that each 
(there being two) gave a note for $750. 
Lafariere vs. Sanglair et al. . - 
4 Declarations, when parts rerum gestorum may be 
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received in evidence. Barry vs. Louis. 
Ins. Company, - - . + 
5 Parol evidence cannot be received to explain the 
meaning of the writer, in a letter in which 
there is no ambiguity. Lazare’s ex’r. vs. 
Peytavin. - . - - - 684 
6 Ifimproper evidence be suffered to go to the jury, 
432 and it manifestly appear they disregarded it, 
the supreme court will not remand the case 
on that account. Same case. - - * td. 
7 Complaint cannot successfully be made that a spe- 
cial verdict was obtained without legal evi- 
266 dence, by a party who neither asked fora 
charge to the jury, anon-suit, nora new trial. 
Same case. - - - - ad. 
8 A receipt of the defendants, produced by the 
plaintiff, is in favour of the former, a begin- 





ning of proof. Muse vs. Roger’s heirs. - 350 
See Arreat, 2, 6,7, 14—Dation EN patementT—2. 
EXECUTION. 


i The return on an execution need not state that 





personal property could not be found to 
justify the seizure of slaves. Thompson vs. 
Chretien et al. - - - - 250 
390 2 A creditor of the vendee. may sell property un- 
der an execution, before a delivery to the 
vendor. Same case. - - - td. 
3 Ona fi. fa. against two, returned stayed as to 
309 | one by order of the plaintiff and no proper- 
ty of the other found, aca. sa. cannot issue 
against the latter. Casson vs. Cureton - 435 
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4 Aca. sa. or a fi. fa. must be returnable in no less 
than 60 nor more than 90 days. Woodruff 
vs. Penny’s bail. - - - - 

6 The sheriff ’s return of the causes that prevented 
the sale of the goods seized, will be taken as 
true, if not disproved. Baldwin vs. Gordon 


et al. bes bd ud ss ny 


EXCHANGE. 


If one give a quantity of pork and some money 
for the note of a third person, the former 
has no recourse on the note not being paid. 
Shuff vs. Cross. = - - - : 


HEIRS, 


When they sue the representative of their ancestor, 
or their common tutor, judgment ought not 
to be for the whole sum due them ccllec- 
tively, but must ascertain that due to each. 
Varion’s heirs vs. Rousant’s syndics. - 

See Evipence, 2. 


HUSBAND AND WIFE, 


A wife cannot alienate her paraphernal estate, 
without the husband’s consent. Langlini & 
wife vs Broussard. - - _ 


INJUNCTION. 


A defendant may pray that the plaintiff may be 
enjoined on his judgment, and that it be de- 
ducted from a larger one, which the former 





676 


379 


89 


242 





















pa 





PRINCIPAL MATTERS... 


is about to obtain against the latter. Muse 
vs. Rogers’ heirs. - ° é 


INSOLVENT. 
1 Mere proof that the insolvent admitted the debt, 


not establish it against his estate. Planters’ 

bank & al. vs. Lanusse et al. - . 

2 Otherwise, if circumstances render it probable. 
Same case. - - - - 

3 The wife of the insolvent may vote, although she 
has not renounced. Same case. - - 

4 A forced surrender cannot be ordered, without 
hearing the debtor. Guirot vs. her creditors. 

5 After proceedings commenced. for « forced sur- 
render, proceedings cannot be carried on by 

os i a single creditor. Mayhewvs. WGee. - 


ip . 6 A creditor may pursue his remedy, till a stay of 
Bg: 









proceedings arrest him. Hanna vs. his cre- 
ditors. —- - - - - 
See Aprrar, 1 & 10. 


INTEREST. 


1 Conventional interest cannot be proven by parol. 
Harrod et al. vs. Lafarge. - - 
2 An usage to charge interest at the rate of ten 
per cent. cannot be regarded. Same case. = 
3 Tutors are not to pay compound interest. Jar- 
reav vs. Ludeling. - - - 
4 Interest is generally due from the judicial demand 
only. Surgat vs. Potteretal. - - 








nor even his written acknowledgement, will . 
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INTERROGATORIES. 


1 A defendant who proceeds to trial, cannot after- 
wards demand a dismissal of the suit, be- 
cause there is no legal evidence of the plain- 
tiff’s answer, to his interrogatories, being 
sworn to. Dean vs. Smith etal. - - 

2 A defendant, sued on a note, may be required to 
answer on oath, whether he did not sub- 
scribe and the payee endorse it. Bullet vs. 
Serpentine. - bn ° : 


JURY. 


Forty-eight jurors must be returned to each term 
of the parish of New-Orleans. Flower vs. 
Livingston. - - : 


LAND. 


1 A title calling for objects on both sides of a stream, 
must be laid out so as to include them all. 
Holstein vs. Henderson. = - - 

2 Ifno particular limits be given, the land must be 


surveyed so as to interfere as little as pos- 


sible with the rights of others. - Same case. 


3 Where lands are called for on each side of a 


stream, without specifying how much on 
each side, the survey is to be made so as to 
give an equal quantity on each. Same case, 
4 Where a certain quantity of superficial arpents is 
granted on a part of a stream, where, from 
the manner surrounding titles are survey- 
ed, the quantity given cannot be obtained 
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unless by making the stream the side line of 

the survey, it may be done. Samecase. - 

5 A. having discovered B. had sold him land to 
j which he had no title, gave notice he would 
not pay, but require a rescission. Before 
service of the citation on B. a family meet- 

_ ing recommended asale, at which he bought. 
Held that he was protected, although it did 
_ not appear the heirs of age had provoked a 

| licitation, and that having now a title he 
could resist his claim. Bonin et al. vs. Eys- 
saline. + : - ‘ os 
} GA right, supported by a requette, specifying a 
definite quantity of land is of a higher dignity 
than that resulting from mere possession, 
t __ which can give a right to the extent, actually 
» enclosed. Martin vs. Turnbull. - - 





LANDLORD. 






‘1 The landlord has a privilege on the goods in the 
store and furniture in the house. Hanna vs. 
his creditors. - - - - 
2 But he must exercise it within a fortnight from 
the removal. Same case. - - 


LIEN. 


1 A judgment not registeréd gives no lien. Hanna 
vs. his creditors. - - - 

2 Acreditor acquires none by issuing a fi. fa., if 
he countermand its execution. Same case. 


Von. x11. 94 
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3 Nor, if he neglects to take out an alias. Same 


case. . nig . ° ° 32 
4 A judgment gives no lien on its being docketted. 

Same case. x ares os od, 
5 Judgments, in other states, give no lien here; till 

their execution be ordered by a judge of this. 


M’ Kenzie vs. Havard. . - - 102 


4 


MORTGAGE. 


1 Whether the holder of a note, secured by a spe- _ 
cial mortgage, having obtained a judgment, 


may levy on other property than that espe- 


cially mortgaged. Croghan vs. Conrad. . 
2 A third possessor, against whom an hypothecary 
action is prosecuted, ‘may demand the dis- 
cussion of the debtor’s property and that of 4 


his sureties, but not of property in the hands il 


of other third possessors. Jackson et al. vs. | 
Williams. ‘ ; “ A 
3 When adebtor, whose property is subject to a 
general or tacit mortgage, has successively 


sold several objects of real property or © 


slaves, the creditor must bring his action 


against the last purchaser, and ascend in suc- _ 


cession to the first. Samecase. . ~- oe 


4 An acknowlegment of the debt and mortgage in 
a public act, amounts toaconfession of judg- 
ment. Tilghman vs. Dias. , - 
See CertiricateE—Practice, 7. 


NEW TRIAL. 
i A new trial cannot be granted, because it does not 
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appear on what the jury based their verdict. 
Harrod et al. vs. Lafarge. . 
See Appzat, 20. 


NON-SUIT. 


1 Wheels plaintiff does not make ott his case, he 


ought to be non-suited. Harper vs. Des- 
trehan. ‘ 
PRACTICE, 


1 He who affirms must prove, unless the plea in- 
volves a negative. Powers vs. Foucher. 


2 Same point. Knox vs. Haslet’s curator. - 


3 An affidavit for a commission to take testimony 
should be positive, and name the witnesses. 
Evans et al. vs. Gray etal. . 


4 But if the suit be by attachment and the oasill 


swear, it will suffice, that he express his be- 
lief that the testimony can be procured. 
Same case. 


os Every thing in judicial ae ee is we 


to have been correctly done. Trepagnier’s 

heirs vs. Butler et al. ‘ 

6 A mistake in a name, by the omission of a letter, 
can only be taken advantage of by a plea on 
abatement. Boyer et wife vs. Aubert et al. 

7 An order of seizure and sale may issue on an au- 
thentic act, written in the French “ss 
Tilghman vs. Dias. oe 

8 It is not too late to pray to transfer a cause, after 
setting aside a judgment by default, if it was 

improperly taken. Duncan vs. Hampton. 
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9 A variance between. the allegations and proof 
must be. taken advantage of on the trial. 
Langlini & wife vs. Broussard. ee 

10 A defendant, who does not plead in abatement, 
admits the residence of the parties is cor- 
rectly stated in the ape Crouse vs. ° 
Duffield. . ‘ + 539 

11 If the plaintiff offers no pict" of the dame 
alleged, judgment may be given generally 
for the defendant. Guilbert vs. De Verbois. 709 

12 So, if the parties allege titles, without averring <7 
a conflict, there may be judgment for the , 
defendant. Samecase. . > i 










PRESCRIPTION. 


1 Digging a canal and felling trees are not such acts 
of possession, as may be the basis of the pre- 
scription of thirty years. Macarty vs. Fou- 
cher. , : é . ve 

2 In case prescription be pleaded to a right of pas- 
sage, the party, against whom it is offered, 
must give evidence of such acts, as will 
take the case out of it. Powers vs. Foucher. — 

3 Particularly if his title commenced so far back ag 2 
1772, and there be no evidence of the en- 





joyment of the servitude. Same case. . 4d. 
4 Ifthe vendor be a transient person and withdraw 
from the state, immediately after the sale the’ 
vendee may bring his action for the rescission 
of the sale, on the return of the former; © 
although more than the time of prescription 
has elapsed. Morgan vs. Robinson. 
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"PRINCIPAL: MATTERS,’ 


5 An obligation in the sltebualivs gives the debtor 
the choice, hence, when A. promised to pay 
$500.to B., or convey a tract of land to him, 
held this was not such a title as could enable 
the latter to prescribe. — paelitein vs. Hen- 
derson. A i A 

See Appear, 22. 


. PRIVILEGE. 

Whether the yendor’s privilege be lost, if the 
deed be not recorded, in the parish in 
which the land lies. Trudeau et al. vs. 
Smith's syndics. 

See LANDLoRp—Lien. 


_ PROMISE. 


1A promise to delivera sound and likely negro, 


_&c., valued at 1200 dollars, is discharged by 
the delivery’of a sound and likely negro, 
&e. Cavenah vs. Crummin. 

pr romise to deliver sugar, on a given 

- day, fil to do so'the creditor may demand 
money. Pepper vs. Peytavin. 


PROMISSORY NOTE. 


1 A note in which the sum is stated in figures is 
valid. Nugent vs. Poland. 

2 The endorsement of a note is not restrained by 
its being signed ne varietur, by a wee: 
Fusilier vs. Bonin et al. 


3 If anote does not state the place in which it was 


given, the court may presume that it was 
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given at the place in which the maker and 
payee reside. Crouse vs. Duffield. » 
4 A subscribing witness, to a note given out of the 
state, is presumed to be out of the aan 
tion of its courts, Same case. . 
See Monreacr, 1. 


SALE. 


1 The vendor’s ignorance of a defect in the slave, 
does not protect him in the action guanti mi- 
noris. Moore’s assignee ys. King & al. 

2 If the vendee, in such a case, being sued for the 
price, answer that he is entitled to relief, 
and prays that the vendor may say on oath, 
whether the defect did not exist at the sale, 
this, at least, in the appeal will be held suffi- 
cient notice. Samecase. . 4 


3 When property is sold. per aversionem, if there ae 
be a surplus afterthe quantity mentioned, it 
passes to the vendee. Innis vs. M*Crummin. 

4 Whether the vendee can fecover land, ' 

- vendor before the sale, swore belo 
person in possession. Davis’ heirs vs. Pre- 


post’s heirs. F 3 
See Lien 4—=PRESCRIPTION 4. 


SOLIDARITY 


Is never presumed. Dean vs. Smith & al. 


SURETY. ., 


1 Service of a judgment on the surety, who bound 
himself for the forthcoming of a negro er his 














demand, does not work a forfeiture of the 
penalty, if the negro be surrendered within 
areasonable time. Hunter’s syndics vs. Hun- 
terGal. . oe, ° ‘ 

2 A surety claiming dlecuibla Must point out pro- 
perty, and furnish money to carry it into ef- 

| fect. Baldwin vs. Gordon & al. . , 


bs ie ¢ 


i 3 Sureties are entitled to oppose all exceptions, 
% which are inherent to the debt, not those 
4 ‘ which are personal to the debtor. Same case. 


See Morteace, 2. 









TUTOR. 


1 The p provision of the law, which requires that the 
tutor’s account be rendered before the judge, 
is clearly introduced for the exclusive advan- 
| - tage of the minor. Jarreau vs. Ludeling, - 

2 No other person can have any interest in it. 








See Interest, 3. 


WILL. 


_1 It is sufficient for the validity of a nuncupative 
will under private signature, that it be pas- 
sed in the presence of three witnesses, re- 





siding where the testament is received, or 

of four others. Fleckner vs. Nelder. : 

2 Awill may be proven by a single witness. Bou- 
themy vs. Dreux & al. : , ‘ 
3 A witness may contradict enunciations in a will. 





value, on the jaa notwithstanding a — 
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vate signetarept 
5 Whether all the w 
time. Same ca 


6 The presentation ¢ 


needs not be 
7 The attestation of 
mar an olog 


9 tts “ Crohns 
3 When there ‘aré cord 
Of npjevidence agi 
as a witness for 
4 A fortior, when he has 
See PromrssOMt 1 tore; 34 & 4 
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